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Abstract

One important means for the implementation of the third pillar of the Aarhus
Convention into EU law is the provisions on access to justice in the E1a Directive
(2011/92). The case-law of the CJEU on those provisions has developed rapidly in the
last couple of years. This body of cases has given the concept “access to justice in envi-
ronmental decision-making” a new meaning and improved the understanding of the
requirement for judicial protection under EU environmental law. The aim of this arti-
cle is to highlight this development and discuss a couple of key issues on access to
justice. First, the relationship between “direct effect” and the individuals “rights” and
the principles of effectiveness and judicial protection according to EU law is analysed.
Thereafter, the meaning of “substantive and procedural legality” and the distinction
between general and personal interests in relation to individual’s standing are dis-
cussed. The next issue concerns the role of environmental non-governmental organ-
isations. Finally, the concept “courts or tribunals” in environmental decision-making
procedures is considered.
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1 Introduction

As the reader is aware of, the Aarhus Convention! is a “mixed agreement’,
signed and ratified by both the European Union and all of its Member States.
In EU, Article 9.2 of the Convention is implemented through the “Public
Participation Directive” (PPD), i.e. Directive 2003/35/EC? to the E1A Directive
(2011/92) and 1PPC/1ED Directives (2008/1 and 2010/75). The key provisions on
access to justice under the E1a Directive are Article 1(e), containing a defini-
tion of the “public concerned” and Article 11 on access to justice.

The “public” and “the public concerned” are basic elements in public par-
ticipation and access to justice. The definition of the latter in the E1A Directive
echoes the wording of Article 2.5 of the Convention, namely “the public
affected or likely to be affected by, or having an interest in, the environmental
decision-making; for the purposes of this definition, non-governmental orga-
nizations promoting environmental protection and meeting any requirements
under national law shall be deemed to have an interest”. Also Article 11 of the
E1A Directive uses the same wording of the Aarhus Convention. In short, the
Member States are required to offer the public concerned access to a review
procedure before a court of law or another independent and impartial body to
challenge the substantive or procedural legality of decisions, acts or omissions
subject to the public participation provisions of the Directive. Those who
belong to the public concerned can either be individuals and groups having a
sufficient interest or those maintaining the impairment of a right.
Environmental non-governmental organisations (ENGOs) shall be deemed to
meet both these criteria. The requirement for access to justice does not pre-
clude the possibility for the Member States to maintain a system of adminis-
trative appeal as a condition for going to court. Finally, the procedures of
administrative appeal or judicial review shall be fair, equitable, timely and not
prohibitively expensive.

The case-law of the Court of Justice of the European Union (CJEU) on access
to justice in environmental decision-making has developed rapidly in the last
couple of years. At the same time, also the Aarhus Convention’s Compliance
Committee have issued a number of important decisions about Article g.2. It

1 UNECE Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (Aarhus, Denmark, 25 June 1998, 2161 UNTS 447).

2 Directive 2003/35/EC of the European Parliament and of the Council providing for public
participation in respect of the drawing up of certain plans and programmes relating to the
environment and amending with regard to public participation and access to justice Council
Directives 85/337/EEC and 96/61/EC.
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can be argued that this body of case-law has given the provisions on access to
justice a new meaning, or at least, improved the understanding of the require-
ment for judicial protection under the E1A Directive. The aim of this article is
to highlight this development. To begin with, I give a broad overview of the
most important cases from the CJEU concerning access to justice. This is fol-
lowed by discussions of a couple of key issues that I think are worth elaborat-
ing upon in this context. First, I analyse the relationship between the concepts
of “direct effect” and individual’s “rights” and the principles of effectiveness
and judicial protection according to EU law. Thereafter, I elaborate on the
meaning of “substantive and procedural legality” of the judicial review. Then I
discuss how to define “public concerned” and the distinction between general
and personal interests in relation to individual’s standing. The next issue con-
cerns the role of the ENGoOs. This is followed by an analysis of the concept
“courts or tribunals” in environmental decision-making procedures. This last
point also touches on questions concerning the implementation of the Aarhus
Convention into EU law.

2 The cJeU’s Case-Law on Access to Justice under the E1A Directive

The E1A Directive has triggered a huge amount of cases in the cJeu. Only a
fraction of this body of case-law deals directly and expressly with the require-
ments for access to justice. However, these cases cannot easily be distinguished
from those cases from the ones that deal with issues such as the “direct effect”
of the E1A Directive. Moreover, important standpoints have been taken by the
CJEU on the principles of effectiveness and judicial protection under EU law in
all kinds of cases. Clearly, these judgments are also instrumental when discuss-
ing access to justice under the Directive. I therefore also refer to some of these
landmark cases in order to give a fuller picture.

When adopted in 1985, the E1A Directive did not include any provisions on
access to justice. Although the requirements for public participation were
strengthened in the 1997 amendments, the main reform on access to justice
came with the implementation of the Aarhus Convention through ppD
(2003/35). Even so, the cJEU clarified long before that date the doctrine of
direct effect and the principle of judicial protection of EU law in relation to the
EIA Directive. Examples of landmark cases in this respect are C-431/92
Grosskrotzenburg [1995], C-72/95 Kraaijeveld [1996], C-435/97 wwF [1999] and
C-201/02 Delena Wells [2004]. Here, the cJEU declared that individuals must be
able to rely on unconditional and sufficiently precise provisions in the Directive
before a national court and that this court is obliged to set aside (“disapply”)
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any national rule incompatible with those provisions. Already at this stage, the
CJEU clearly included environmental non-governmental organisations
(ENGOs) such as the wwr in the circle of persons who have access to justice
rights.® In Delena Wells, the court stated that the Member States are free to
decide how these rights shall be enjoyed under their own procedural order in
accordance with the principle of procedural autonomy. However, the national
procedural rules must not be less favourable than those governing similar
domestic situations (principle of equivalence) and must not make it impossi-
ble in practice or excessively difficult to come to court (principle of effective-
ness).* Moreover, at the request of the public concerned, the national
authorities must undertake the necessary measures to remedy any breach of
the provisions of the E1A Directive, even if that would lead to negative effects
for the operator of the activity in question. Such a fulfilment of the obligations
to protect the environment and interests of the neighbours — and the fact that
the operations must be halted to await the result — cannot be described as an
illicit effect of the Directive.

Since the ratification of the Aarhus Convention in 2005, the development of
case-law on access to justice has been rapid.® Most of these cases deal with the
E1A Directive. In C-75/08 Mellor [2009], the CJEU made clear that, at the request
of the public concerned, a competent authority must give reasons for its deci-
sion that an E1A is not required. The information thus provided can be regarded
as sufficiently reasoned if it enables the public concerned to decide whether to
appeal the authority’s standpoint on the issue. The criteria for ENGO standing in
Sweden requiring organisations to have at least 2,000 members, was found to
be in breach of Article 17 of the EIA Directive in C-263/09 Djurgdrden

3 Se for example C-435/97 wwr [1999], para. 68—71.
C-201/02 Delena Wells [2004], para. 70.

5 C-201/02 Delena Wells [2004], para. 57—58, see also Advocate General Kokott's opinion in
C-165/09, para. 147.

6 See Brakeland, J-F: Access to justice in environmental matters — development at EU level. The
article is published in Gyoseiho-kenkyu, 2014, No 5, an anthology of contributions at the con-
ference Towards an effective guarantee of green access, held at Osaka University in japan in
March 2013. All contributions in the anthology are in Japanese, although Brakeland’s article
is also available in English here: http://greenaccess.law.osaka-u.ac.jp/wp-content/
uploads/2014/05/arten-brakelandup.pdf. The conference papers can be found at http://
greenaccess.law.osaka-u.ac.jp/english/international-symposium-march-2013.

7 The judgment actually concerned Article 10a of E1a Directive (85/337) before the codifica-
tion through 2011/92. Throughout the article, however, I refer to today’s provisions where the
content is unaltered.
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[2010].8 In C-115/09 Trianel[2011], the CJEU made it clear that ENGOs have stand-
ing rights of their own to challenge decisions according to rules in national law
implementing EU environmental law, as well as provisions under that EU law
having direct effect. In two cases — C-128/09 Boxus and C-182/10 Solvay [2012] —
the Belgian Supreme Administrative Court and the Constitutional Court respec-
tively asked the cJEU for a preliminary ruling on Article 1.4 that exempts projects
from EIA requirements when they are adopted by a specific act of national leg-
islation. The CJEU set up strict conditions for this exemption. Moreover, it clari-
fied that any restriction in the ability of national courts to review those
conditions in a specific case is incompatible with the access to justice provision
of the Aarhus Convention and the E1a Directive and must therefore be disap-
plied. The judgment in C-72/12 Altrip [2014] came just some months ago. Here,
the cJEU made clear that the public concerned must be able to invoke any pro-
cedural defect in support of an action challenging the legality of decisions cov-
ered by the EI1A Directive. Therefore, individual members of that public have
standing rights to challenge permit decisions based on the claim that there have
been defects in the E1a, unless it can be clearly established from information
provided by the developer and the authority that the contested decision would
not have been different without the procedural defect.

3 The cJEU on Costs and Effectiveness in the Judicial Proceedings

In many Member States of the Union, environmental proceedings involve high
costs for the public concerned.? Such costs include participation or adminis-
trative appeal fees, court fees, lawyers’ fees, experts’ and witness’ fees and
bonds for obtaining injunctive relief (also called securities or cross-undertak-
ings in damages). On this issue the CJEU has, as of today, delivered three lead-
ing cases since the ratification of the Aarhus Convention. In the first — C-427/07
Irish costs [2009] — the court found that mere judicial discretion to decline to
order the unsuccessful party to pay the costs of the procedure cannot be
regarded as valid implementation of the Directive. In C-260/11 Edwards [2013],
the court stated that the assessment as to what is prohibitively expensive

8 Asummary of the CJEU cases from Djurgdrden and onward is published on the website of the
Task Force on Access to Justice under the Aarhus Convention, see http://www.unece.org/
environmental-policy/treaties/public-participation/aarhus-convention/envpptfwg/
envppatoj/jurisprudenceplatform.html.

9 See Darpd, J: Effective Justice. Synthesis report of the study on the Implementation of Articles 9.3
and 9.4 of the Aarhus Convention in the Member States of the European Union. European
Commission 2013-10-11 (http://ec.europa.eu/environment/aarhus/access_studies.htm).
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cannot be carried out solely on the basis of the financial situation of the per-
son concerned. It must also be based on an objective analysis of the amount of
the costs, particularly since members of the public and associations are natu-
rally required to play an active role in defending the environment. To that
extent, the cost of proceedings must not appear, in certain cases, to be objec-
tively unreasonable. Thus, they must neither exceed the financial resources of
the person concerned nor appear to be objectively unreasonable. In deciding
that figure, other factors are relevant, including whether the claimant has a
reasonable prospect of success, the importance of what is at stake for the
claimant and the protection of the environment as well as the complexity of
the relevant law and procedure. Also the existence of legal aid or a cost protec-
tion regime should be taken into account. Finally, in C-530/11 Com v. UK [2014],
the CJEU repeated the statement that mere judicial practice in a Member State
without any other guidance on the cost issue is uncertain by definition and
cannot therefore be regarded as a valid implementation of the cost require-
ment in Article 11 of the E1a Directive. The CJEU also emphasized once again
that the evaluation of the “prohibitively expensive” criterion must cover all
financial costs resulting from participation in the judicial proceedings in order
to assess them as a whole. The evaluation of expenses must also include cross-
undertakings in damages as a condition for the granting of interim relief. Even
though Member States are required to offer the public concerned the possibil-
ity to ask for such injunction, it is a matter for national law to decide the condi-
tions for this. The requirement that environmental proceedings must not be
prohibitively expensive cannot be interpreted as immediately precluding the
application of a financial guarantee in this situation. The CJEU also said that
the same is true of the financial consequences that might result from an action
that constitutes an abuse.

As mentioned above, Article 11 of the E1a Directive also requires that the
national procedures are fair, equitable and timely. This effectiveness criterion
was dealt with in C-416/10 KriZan [2013], although it concerned the access to
justice provision of the 1pPC Directive (96/61, today 2008/1), which is identical.
Here, the CJEU stated that this provision means that members of the public
concerned must be able to ask the reviewing court or tribunal to order interim
measures such as injunctive relief to suspend the application of a permit,
pending the final decision.

4 The Slovak Brown Bear case

One cannot discuss access to justice in environmental matters without refer-
ence to C-240/09 Slovak Brown Bear [2011]. Although this case does not concern
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the E1A Directive — or even Article 9.2 of the Convention — it is essential for the
understanding of mixed agreements in EU law and Member State law, and, in
addition to that, also for issues concerning access to justice in environmental
matters.'® The Slovak Brown Bear was decided by the Grand Chamber of the
CJEU and started as a reference for a preliminary ruling concerning whether
Article 9.3 of the Aarhus Convention has “self-executing effect” within an Eu
Member State’s legal order. The background to this is that in its declaration of
competence at the signing of the Aarhus Convention the EU stated that the
Member States are responsible for the performance of the obligations accord-
ing to this provision and will remain so unless and until the Union adopts pro-
visions covering implementation. In answering the questions, the CJEU first
pointed out that the Aarhus Convention is signed and approved by the
Community and that, according to settled case-law, the provisions of the
Convention form an integral part of its legal order. The Court therefore has juris-
diction to give preliminary rulings on the interpretation of provisions falling
under that agreement, especially in a situation which fell within the scope of
both national law and EU law and therefore required a uniform interpretation.
The cJEU went on to say that, according to Article 216 TFEU, a provision in an
agreement concluded by the EU with a non-member country is directly appli-
cable when it contains a clear and precise obligation which is not subject to
the adoption of any subsequent measure.! This cannot be said about Article
9.3 of the Aarhus Convention, since only members of the public who meet
certain criteria in national law are entitled to exercise the rights provided for
therein. However, the CJEU stated that even so, the courts of the Member
States have a Union law obligation to interpret, to the fullest extent possible, the
procedural rules of environmental law in accordance with the objectives of Article
9.3 and the objective of effective judicial protection of the rights conferred by EU
law, so as to enable an environmental protection organisation to be able to chal-
lenge before a court an administrative decision liable to be contrary to EU envi-
ronmental law.

5 Direct Effect of EU Law and the Principle of Judicial Protection
When discussing access to justice and EU law, I think it is essential to raise

some points about the relationship between the concepts of “direct effect” and
individual’s “rights” and the principles of effectiveness and judicial protection.

10  Brakeland 2014, p. of.
11 Among a great number of cases, the CJEU made a reference in this context to C-213/03
Etang de Berre.
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Article 288 TFEU states that directives are binding as to the result to be
achieved, but leave to the Member States the choice of form and methods for
their implementation. Moreover, the primacy of EU law in the Member States
is — broadly speaking — secured by the Colson principle of loyal interpretation
and the doctrine of direct effect. The CJEU commonly describes direct effect as
something that belongs to provisions of a directive that are unconditional and
sufficiently precise. In such cases concerned individuals must have the possi-
bility to rely on those provisions in legal proceedings, thus enabling the
national court to take them into consideration in determining whether the
national rules have failed to implement the directive correctly. If it is not pos-
sible to interpret the national provisions in line with the directive, the courts
are obliged to set them aside (“disapply”) and the authorities of the Member
States are obliged to undertake all measures necessary to secure the imple-
mentation of the Union law requirements. Thus, the idea of sufficiently precise
and unconditional provisions having direct effect contains two elements; first,
the possibility to rely on those provisions before a national court, and, second,
the obligation for the court to apply them directly in preference to any national
legislation inconsistent with them.

The starting point for the doctrine of direct effect originally came in 1963 in
the renowned case Van Gend en Loos.)? From the outset the cJEU applied the
doctrine in relation to “rights” for individuals. The first cases on this question
concerned competition, social security, consumer protection and so on. In
those situations, there is typically an easily identified actor able to trigger the
case. Early on, however, the Court also found that the doctrine of direct effect
should be employed with respect to environmental protection. Initially, this
viewpoint was adopted with regard to health protection in the T4 Luft cases of
1991 (C-361/88 and C-59/89). The case-law continued in this vein and the land-
mark case in this respect is C-237/07 Janecek from 2008. It concerned an indi-
vidual who lived close to the ring road around Munich. He demanded that the
authorities should undertake all measures necessary to secure that the ambi-
ent air concentration of particulate matter did not exceed the quality stan-
dards according to Directive 96/62, including drawing up an action plan. The
CJEU stated that the Directive conveys a clear obligation when there is a risk
that the limit values will be exceeded. Therefore, natural and legal persons
directly concerned must be in a position to require the competent authorities
to draw up such plan, if necessary, by bringing an action before the competent
courts. Moreover, the Union law obligation exists irrespective of any other

12 Case 262/62 Van Gend en Loos, REG 1963 p. 13.
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course of action according to national law that the public concerned may have
for requiring the authorities to take measures to combat atmospheric pollu-
tion.!3 In Janecek, as in many cases thereafter concerning air quality, the CJEU
has emphasized that the possibility for the public concerned to rely on a provi-
sion with direct effect applies in particular in respect of a directive that is
designed to protect public health.* This has led many authors to discuss the
issue of direct effect as something that primarily concerns individual rights for
private persons. The underlying reasoning seems to be that the concept of
rights has now expanded to health issues, such as a certain quality of ambient
air and water.!> In my view, this perspective is too narrow.

As mentioned above, some of the first cases on the EIA Directive — long
before the EU ratification of the Aarhus Convention — dealt with the doctrine
of direct effect. Many of these cases were brought to court by ENGOs. A reason-
able conclusion to be drawn from the very outset is, therefore, that organiza-
tions are equal to “individuals” in this context. In addition, in these cases the
CJEU seems to focus not on “rights”, but on “obligations”. Thus, in Ww, the court
stresses the possibilities for those concerned to be able to rely on the provi-
sions in the Directive in order to challenge an administrative decision in court,
especially in relation to the obligation of Member States “to pursue a particular
course of conduct”.'® Accordingly, other authors argue that “rights” for individu-
als is a procedural rather than a substantive issue. To these authors, the focus is
on the possibilities open to the public concerned, and the ways and means
available, to challenge decisions by authorities in relation to demands for a
certain environmental quality in accordance with clear indications under EU
law:!7 The direct effect of EU law has also been described as the duty of the
court or another authority to apply the relevant provision ex officio, either as a
norm governing the case or a standard for legal review.!® In this way, they argue,
provisions with direct effect could be used by all concerned parties, regardless
of whether or not they provide “individual rights”. In my view, the latter posi-
tion is correct and it was finally confirmed in Trianel, alandmark case on ENGO

13 C-237/07 Janecek [2008)], para. 34—4z2.

14  For a fairly recent example, see joined cases C-165/09 to C-167/09 Stichting Natuur en
Milieu [2011].

15 See Craig, P & de Burca, G: EU Law: Text, Cases, and Materials. Oxford University Press,
5th ed. 201, part 8.5.

16 C-435/97 wwF [1999], para. 68-71.

17 Jans, JH & Vedder, HHB: European Environmental Law. Europa Law Publishing, 4" ed.
201, Chapter 5 (pp. 222—231).

18 Prechal, S: Directives in Ec law. Oxford University Press, 274 ed. 2005, p. 241.
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standing. Here, the CJEU stated that the “rights capable of being impaired” —
which is the condition for ENGO standing in the E1A Directive — must necessar-
ily include the rules of national law implementing EU environment law and the
provisions of the directive having direct effect.’

Viewed from this perspective, the rights of individuals and direct effect
form two separate and distinct concepts. Rights for individuals mainly become
of interest when claims for damages are made on a Member State for failing to
implement correctly EU law according to Francovich.2? The principle of direct
effect also goes further than the Colson principle of loyal interpretation, since
it means that sufficiently precise and unconditional provisions of EU law have
primacy over national legislation under certain circumstances. Furthermore,
the requirement “to be able to rely on” means that the public concerned shall
have standing in order to challenge decisions of national authorities on sub-
jects that are covered by the provisions of the directive, irrespective of whether
they are implemented in national legislation or not. The underlying reason for
this is that the public plays a crucial role as guardian of the correct application
of EU law, as was already stressed by the CJEU in Van Gend en Loos.?! This is
even truer when it comes to EU environmental law and has been emphasized
by the CJEU in a number of cases concerning the Aarhus Convention and its
implementation into the E1a Directive.?2

6 Substantive and Procedural Legality

In the early days of the Aarhus Convention and its implementation into EU
law, many governments in the Member States took the view that the access to
justice rights for the public concerned — and especially for the ENGOs — only
covered the possibility to appeal on formal grounds and only when their par-
ticipatory rights had been breached. In other words, Article 9.2 of the Aarhus
Convention is only meant as a guarantee that the public concerned will be
invited to make its voice heard in the participation phase. From this perspec-
tive, the access to justice rights do not require a possibility of using legal means

19  C-u5/09 Trianel [2011], para. 48.

20 Joined Cases C-6/90 and C-9/90 Francovich [1991] ECR I-5357. C-420/11 Leth [2013], shows
that there is little room for State liability towards individuals who suffer damage from an
activity that has been approved without a preceding E1a in breach of the Directive.

21 Van Gend en Loos [1963], the second last paragraphs (not numbered) above “The second
question’, see Brakeland 2014, p. 6.

22 C-260/u Edwards[2013], para. 40, C-530/11 Com v. UK [2014], para. 47.
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to challenge the outcome of those proceedings, that is the permit decision.
Today, in the light of the case-law in recent years from the CJEU and the
national courts in most Member States, this view seems outdated and over-
taken by a more democratic attitude. Even if Article 9.2 does not clearly say so,
the meaning of “substantive and procedural legality” is hard to understand in
any other way than requiring that all kinds of decisions under the environmen-
tal procedure are challengeable, including the final one. This was also some-
thing that the cJEU made clear in the Djurgdrden case, when it said that the
organisation “must be able to have access to a review procedure to challenge
the decision by which a body has given a ruling on a request for development
consent”23 This was repeated in Trianel, where the court stated that the ENGOs
have “a right to rely before the courts, in an action contesting a decision
authorising projects” according to the E1A Directive.?* It may also be noted
that the Compliance Committee has found the idea that access to justice cov-
ers only the public’s rights in the participation phase of the procedure in non-
compliance with Art. 9.2 of the Aarhus Convention.?® Clearly, today it is safe to
say that Article 11 covers all kinds of decisions under the E1A Directive.

A closely related issue concerns administrative omissions and the relation-
ship between Articles 9.2 and 9.3 of the Convention. As noted, Article 9.2 is
implemented through the PPD (2003/35) to the EIA Directive and 1PPC/IED
Directives. Article 4.2 of the E1A Directive states that the competent authority
shall determine whether a project shall be made subject to an EIA (“screening
decision”). In the recent amendments to the Directive (2014/52), it is clarified
in the new Article 4.5 that the obligation to issue a formal decision applies
irrespective of whether or not the authority finds that a project shall be made
subject to an EIA. A comparison of this provision with Article 11 — stating that
the substantive or procedural legality of decisions, acts or omissions subject to
the public participation provisions shall be appealable — makes clear that the
public concerned shall be able to challenge a negative screening decision in
court. In my view, it also clarifies that the possibility to challenge the authority’s
omission in that respect belongs to Article 9.2 of the Aarhus Convention.
Understood otherwise, the word “omission” would lose all meaning. This is also
how I read the CJEU’s reasoning in Mellor.26 Similar reasoning is found in the
Boxus case, where the national courts are called upon to check the legality of a

23 C-263/08 Djurgdrden [2010], para. 37-39.

24  C-us/o9 Trianel [201], para. 59.

25 C/2008/33 United Kingdom (2011-08-24), para. 123 and C/2010/50 Czech Republic (2012-06-29),
para. 79—81.

26  C-75/08 Mellor [2009], para. 66.
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measure undertaken in a Member State, whereby certain projects are exempted
from the requirements of the E1a Directive.2” To conclude, if an authority
decides that an EIA is not needed, this still falls under Article 9.2, not under
Article 9.3.28

7 The Double Approach on Standing

Article 11 of the E1A Directive states that those members of the public con-
cerned who either have a “sufficient interest” in the matter or maintain an
“impairment of a right” have standing in environmental cases. What consti-
tutes a sufficient interest and impairment of a right shall be determined con-
sistently with the objective of giving the public concerned wide access to
justice. The provision thus builds on a “double approach” to standing in envi-
ronmental cases, allowing both for interest-based and rights-based systems.
This reflects the fact that within the Member States, there are great variations
between those systems that allow anyone to challenge administrative deci-
sions and omissions on environmental matters (actio popularis) and those
that restrict the possibility of judicial review only to those members of the
public who can show that their individual rights have been affected. Several
countries have a system of “municipal review” which is close to actio popularis
for citizens of the local community (e.g. Austria, Belgium, Finland and
Sweden). In contrast, a strict form of the right based system is expressed in the
protective norm theory (Schutznormtheorie), which applies in other coun-
tries. In Germany and Austria, the complainants have to show that the deci-
sion or omission may concern their individual or subjective public-law right.
For example, in the case of a permit for an industrial installation, affected
persons can only challenge those parts of the decision that are designed to
protect their individual interests in a very limited sense (“rights”), commonly
concerning discharges known to be hazardous to human health. Even if they
are allowed to appeal the decision, all other arguments invoked in favour of
the cause are dismissed as being outside the scope of the trial. Thus, general
issues of environmental protection are regarded as the prerogative of the
administration and can never be brought before the courts for review.

27  Joined Cases C-128/09 to C-131/09, C-134/09 and C-135/09 Boxus [2011], para. 57. See also
Darp6 2013 (sections 3.2.2 and 3.2.3) with similar reasoning concerning Article 24 and 25
of the 1ED.

28  This view is also shared by the Compliance Committee, see C/2010/50 Czech Republic,
para. 82 and C/2011/60 United Kingdom, para. 83.
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However, most of the Member States of the Union use a more or less “interest-
based” approach when determining standing. Even if the distinction between
a “rights-based” and an “interest-based” system is not always easy to identify,
the latter countries may be said have a more liberal approach to standing. If
potential litigants live or spend time in the vicinity of the above-mentioned
industrial activity and there is a risk that they will be affected by emissions,
disturbances and other inconvenience from that activity, they are allowed to
challenge the permit in court. In addition to this, there is commonly no or
little restriction as to the scope of the trial, meaning that any argument can be
used to advance their cause, including general compliance with environmen-
tal law.

A number of issues can be discussed in this context. To begin with, what
individuals should have standing according to EU law to appeal decisions
under the E1A Directive? A closely related question concerns what is some-
times called “the intensity of the review”, that is, what lies within the wording
“substantive and procedural legality”. The starting-point for this discussion is
that both Article 9.2 of the Aarhus Convention and Article 1 of the E1A
Directive allow for actio popularis, but do not require such a solution.2? Neither
do they require abstract norm control, a procedural solution which is quite
common in the Member States of the Union.3° Instead, restrictions can be
made in the circle of persons who have standing by defining the individual’s
interests or rights. This was expressed by the CJEU in Trianel, confirming that
the Member States have significant discretion to determine the conditions for
the admissibility of actions. In doing so, standing for individuals can be con-
fined to those with individual public-law rights.3 However, the Court did not
explain in more detail what this expression means, as the Triane/ concerned
ENGO standing. In Altrip, Advocate General Cruz Villalon found reason in his
opinion to elaborate on the relationship between individual and general inter-
est, mainly drawing conclusions from Trianel.3? To begin with, Cruz Villalén
pointed to the CJEU’s statement that Article 11 requires that decisions, acts and
omissions under the E1A Directive must be actionable in a review procedure to
challenge their substantive or procedural legality, without in any way limiting

29  This was made clear in a decision from the Compliance Committee in a case concerning
Belgium (C/2005/n Belgium para. 35).

30  Neither can it be regarded as a requirement under the European Convention of Human
Rights, see ECtHRs judgments in the cases Norris v. Ireland, Klass v. Germany and
Viistberga taxiv. Sweden).

31 C-us/og Trianel, para. 45 and 55.

32 The opinion (62012CCoo72) is available in 22 of the official languages, but not in English.
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the pleas that could be put forward in support of such an action.33 In his view,
the provision contains discretion for the Member States, but only in order to
decide the issue of standing. When it comes to what kind of interests individu-
als can use to advocate their cause, no such restriction can be set. Instead,
according to Cruz Villaldn, it follows from the Aarhus Convention, Article 19
TFEU and the principle of effectiveness that individual members of the public
concerned may invoke any provision of Union law concerning the environ-
ment in order to show that their action is well-founded. In this respect, “indi-
vidual” and “general” interests are closely related.3* However, in the judgement
in Altrip, the cJE did not discuss this issue. The Court merely repeated the
statement about Member States’ discretion in Trianel, adding that it would be
permissible for national law not to recognise impairment of a right if it estab-
lished that a contested decision would not have been different without the
procedural defect.35 It is for the national court to decide this on the basis of the
material that the authorities have provided for in the case, taking into account
the seriousness of the defect and, in particular, whether that that defect has
deprived the public of its information and participation rights according to the
EIA Directive.

It is not easy to draw any clear conclusions from these dictums by the cJEU.
A first observation is that the Advocate General seems to be analysing what
individuals can invoke in the case, once they are in court. The cJEU, for their
part, seems to discuss a different question, namely standing to come to court.
This may make a difference. And furthermore, I am not sure whether I agree
with Cruz Villalon's conclusion that it follows from the Court’s statements in
Trianel that individuals can invoke all kinds of interests from EU law to argue
their case in court. Another interpretation is that the cJEU actually meant
what it said: that Member States have a significant discretion to determine the
conditions for the standing of individuals, including the confinement to indi-
vidual public-law rights. The crucial question here is to understand what that
expression — deriving from German “subjektiv-6ffentliches Recht” — actually
means. To me at least, it is not very clear. What is clear, though, is that in
Janecek, the cJEU derived “rights” from Directive 96/62 which went further
than just protecting his interests, namely to the drawing up of an action plan
for improving ambient air quality. And in Stichting Natuur en Milieu, the CJEU
stated that, concerning provisions with direct effect, “natural and legal persons

33 62012CCo072, para. 66, 82 and 8s.

34  62012CCo072, para. 100. Advocate General Kokott seems to share this viewpoint, see her
opinion in C-165/09, para. 145.

35  C-72/12 Altrip, para. 50 and 51.

JOURNAL FOR EUROPEAN ENVIRONMENTAL & PLANNING LAW 11 (2014) 367-391



ARTICLE 9.2 OF THE AARHUS CONVENTION AND EU LAW 381

directly concerned must be able to require the competent authorities, if neces-
sary by bringing the matter before the national courts, to observe and imple-
ment such rules”3¢ What this means in a concrete situation remains to be seen.
In my view, these statements — along with the wording in Article 11 of the E1A
Directive that the public concerned shall have the possibility to challenge “the
substantive and procedural legality of any administrative acts and administra-
tive omissions” — suffice to show that the trial concerns all aspects of the legal-
ity of the administrative decisions under the Directive. This is also the
standpoint which the Compliance Committee has taken in relation to
Article 9.2 of the Aarhus Convention.3”

8 The Role of ENGOs

It has been argued that it follows from the Aarhus Convention that there always
has to be at least one individual who is able to appeal a decision on environ-
mental law. The proponents assert that this can be derived from the statement
of the Compliance Committee in 2008 in a case concerning Denmark. Here, an
individual claimed that he was denied access to justice because national proce-
dural law failed to give him the possibility of challenging in court a municipal-
ity’s decision on the culling of rooks. However, the Committee stated that the
mere fact that that particular private person could not challenge such a deci-
sion did not constitute a breach of the Convention, but some member of the
public must be able to do s0.38 My reading of this statement is different from the
one mentioned above. Standing for individuals is an issue that is basically left
to the national courts to decide. Accordingly, there are great disparities in the
Member States as to how to define this interest in relation to individual com-
plainants. In some systems, standing is allowed to individuals as soon as they
spend time in an area, for example to birdwatchers in a forest or bathers on a
shore where developments are being planned.3® In other interest based sys-
tems these persons would surely not have standing. In fact, many Member
States do not allow standing for individuals to appeal decisions concerning
“green issues’, e.g. on nature conservation or species protection. I do not think
one can immediately say that these systems are inconsistent with the Aarhus
Convention or EU law. The CJEU has confirmed that it is acceptable to have a

36  C-165/09 Stichting Natuur en Milieu [2011], para. 100.
37 See C/2010/48 (Austria), para. 66.

38 C/2008/18 (Denmark), para. 32.

39  Darpé 2013, p. 13f.
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standard for individual’s standing that requires some kind of connection
between that person and the activity in question. If this connection is very
weak or remote, the system comes very close to actio popularis. And, as I have
argued above, this is not required by either the Convention or EU law.

My understanding of the Compliance Committee’s statement in the Danish
case that some member of the public must be able to challenge the decision
means, that an individual or an ENGO must have the possibility to take action
against the environmental decision in question. This reading is also in line
with the EU law principle of effectiveness. Read this way, the statement empha-
sizes the crucial role that is played by the ENGOs in this area of law, as was
expressed in the Trianel case. According to the CJEU, these organisations are
carriers of such “interests” and “rights” that follow from provisions of EU envi-
ronment law and for which they should enjoy legal protection.*® Or as Advocate
General Sharpston puts it, ENGOs have “automatic” standing.*! Thus, Article 11
has direct effect concerning ENGO standing and the CJEU has left very little
room for Member State discretion in this context. And as argued above, these
standing rights relate to all kinds of omissions and decisions under the E1a
Directive. Accordingly, the Member States are not allowed to restrict ENGO
standing to certain categories of decisions under the Directive, such as “per-
mits”, “exemptions’, etc.

Some criteria for ENGO standing, however, may be given in national proce-
dural law. To begin with, the aim of the organisation must be clear from its
statutes or activity. In a few Member States, a numerical criterion for the mini-
mum of members is used.#? According to the Djurgdrden case, this is allowed,
but only in order to ensure that the ENGO does in fact exist and still is active.*3
After the judgement of the CJEU in this case, the numerical criterion in Swedish
law was changed in this respect, requiring only 100 members for an ENGO to
have standing. As an association in my country can be formed by as few as
three members, this is, in my view, still not in line with Eu law. More common
among the Member States are requirements for registration, length of exis-
tence or activity and that the organisation should be non-profit. Of these, the
time criterion is commonest and most debated. To my knowledge, Member
States’ criteria in this respect range from one or two years year to five years.#** It

40  C-us/og Trianel, para. 55-59.

41 Sharpston’s opinion in Trianel, para. 49-53.

42 See Darpd 2013, section 2.2.

43  C-263/08 Djurgarden [2010], para. 47.

44  As of today, only Slovenia has five years and is under pressure from the Commission to
shorten this time.
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can also be noted that the Aarhus Regulation (1367/2006) requires ENGOs to
have been active for at least two years to have standing in the cjeu. The time
criterion is an effective barrier to access to justice for ad hoc organisations.
However, as the CJEU stressed in the Djurgdrden case, local organisations play
an important role in public participation in environmental decisions, it would
not be very surprising if the Court set restrictions on what the Member States
can do in this respect. The effects of using a time criterion may, in fact, be
inconsistent in certain situations with the objective of giving the public con-
cerned wide access to justice. For example, this may occur when it is required
that the organisation must already have been active for a certain period of
time at the beginning of an E1A procedure, even for the challenging of deci-
sions made under that procedure many years later.

One final observation will be made here that is generally applicable to both
individuals and ENGOs in environmental decision-making procedures. In
some Member States participation is used as a gate-opener for access to jus-
tice, meaning that anyone who took part in that stage of the procedure has
access to justice thereafter. But more common is a system in which participa-
tion is a prerequisite for access to justice. Understood this way, only those who
have raised their voices in the participatory stage of the decision-making pro-
cedure are allowed to challenge the final outcome in court. In a number of
these countries, this condition is read narrowly, only allowing those issues that
were objected to in the participatory stage to be challenged in court. For my
part, I have concerns as to the negative effect on access to justice. Individual
members of the public have basic confidence that the authorities are protect-
ing their interests and rely on the idea that they are “doing their job”. In my
experience, it is actually quite common for even a permit decision to come as
a surprise to neighbours and people residing in the vicinity. To respond to them
afterwards with the argument that they should have showed more interest in
the preparatory stage of the decision-making is therefore not very convincing.
Furthermore, in complex projects where an EIA is required, it is often difficult
to get a clear picture of every element of the permit decision in the participa-
tory stage. In addition to these concerns, it might also be argued that this issue
was addressed and settled in the Djurgdrden case. Here, the CJEU stated that
the public concerned should have access to justice “regardless of the role they
might have played in the examination of that request by taking part in the proce-
dure before that [permit] body and by expressing their views"*5 Although the
issue at stake in Djurgdrden was not whether participation was a prerequisite

45  C-263/08 Djurgarden, para. 39.
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for access to justice, the CJEU statement has widely been understood to mean
that participation cannot be used as a condition for standing in environmental
cases.*6 Be that as it may, I think it is debatable whether this criterion is com-
patible with the basic idea of access to justice in environmental matters. It is
therefore conceivable that the cJEU will rule out this criterion, reasoning that
members of the public shall have standing even without having participated in
the decision-making procedure.

9 Court and Tribunal

When discussing access to justice, standing is, for obvious reasons, one of the
key issues. As argued above, another issue concerns the intensity of the review.
In addition, it is also important to highlight the question of what means are
available for the public concerned when challenging environmental decisions.
An aspect of this issue concerns what kind of reviewing body the public has
access to. This has been discussed by the CJEU in many cases, e.g. Delena Wells
and Trianel. Here, the Court stated that, in the absence of EU rules governing
the matter, it is for the legal system of each Member State to designate the
courts and tribunals having jurisdiction in those cases. However, the national
rules must not be less favourable than those governing similar domestic actions
(principle of equivalence) and must not make it impossible or excessively diffi-
cult in practice to exercise rights conferred by EU law (principle of effective-
ness). The latter reflects what has also been called the principle of judicial
protection, now laid down in Article 19 TFEU. This Treaty provision makes
clear that the Member States shall provide remedies sufficient to ensure effec-
tive legal protection in the fields covered by Union law. In my view, it is note-
worthy that — in contrast to Article 47 of the Charter of Fundamental Rights
and Freedoms of the European Union — Article 19 TFEU does not mention
“rights”. Instead, the principle of judicial protection means, along with the doc-
trine of direct effect, that whenever there is a provision in EU environmental
law that is unconditional and sufficiently precise, the public concerned must
have standing before a court to protect the interest protected therein. From the
Boxus case, it may also be concluded that if there is no such possibility in the
national system, it is the obligation of any court in the Member State to review
the case at the request of that public.#”

46  See for example Jans & Vedder at p. 232f. For a fuller description of the issue in the
Djurgdrden case, see Darpd 2013, section 3.3.5.
47  C-128/09 Boxus [2011], para. 57.
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All these cases concerned Article 11 of the E1A Directive, which expressly
requires that the public have access to a review procedure before a court of law
or another independent and impartial body established by law. However, they
also touch on the question of whether the principle of judicial protection
applies even in situations when there are no clear provisions of EU law on
access to justice. This was expressed by Advocate General Sharpston in the
Djurgdrden case, when she pointed to the fact that the case-law of the cJEU
contains numerous statements to the effect that Member States cannot lay
down procedural rules which render impossible the exercise of the rights con-
ferred by Union law (the Unibet formula).*8 This conclusion is actually not very
surprising, as the “rights and obligations” of Union law cannot survive all by
themselves, in a vacuum so to speak. There must be someone who has the pos-
sibility of going to court for the protection of those rights and obligations. In
this way, the principle of judicial protection sets up clear restrictions on the
procedural autonomy of Member States. In the following, I will discuss this
issue in the light of both Article 9.2 and Article 9.3 of the Aarhus Convention.

The expression “court of law or another independent and impartial body
established by law” in Article 11 of the E1A Directive derives directly from
Article 9.2 of the Convention. This expression is commonly understood as sim-
ilar to “independent and impartial tribunal established by law” according
Article 6 ECHR. Therefore, guidance as to what constitutes a court or tribunal
can be found in the case-law of the European Court of Human Rights (ECtHR).49
This jurisprudence shows that a number of tribunals outside the ordinary
courts system, dealing with various areas of law, have generally satisfied the
formal requirements. The ECtHR regards the expression “tribunal” as an auton-
omous concept, meeting certain criteria.>° First, it must be established by law
and undertake its functions of determining matters within its competence on

48  Opinion by Advocate General Sharpston in C-263/08 Djurgdrden [2010], para. 8o with ref-
erence to joined Cases C-430/93 and C-431/93 van Schijndel and van Veen [1995], para. 17,
case C-129/00 Commission v Italy [2003], para. 25, case C-432/05 Unibet [2007], para. 43
and joined Cases C-222/05 to C-225/05 van der Weerd and Others [2007].

49  See Darpd : Environmental Justice through the Courts. From Environmental Law and
Justice in Context. Cambridge University Press 2009, section 3.2, also The Aarhus
Convention. An Implementation Guide. UNECE 2014, box at p. 189.

50  Thus, the following tribunals were accepted by the European Court of Human Rights: a
board for deciding compensation for criminal damage in Sweden, Rolf Gustafsson v.
Sweden, ECtHR 1997-07-01; an authority for real estate transactions in Austria, Sramek v.
Austria, ECtHR 1984-10-22; a prison board in UK, Campbell and Fell v ukx, ECtHR
1984-06-28; and an appeals council of the Medical Association of Belgium, Le Compte et al
v Belgium, ECtHR 2000-06-22.
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the basis of rules of law, following proceedings conducted in a prescribed man-
ner. Second, the members of the tribunal must be independent and impartial.
The independence of a body is to be determined in the light of the manner of
appointment of its members, the duration of their terms of office, and guaran-
tees against outside pressures. It is also important whether or not the body is
seen to be independent by impartial observers. Lay assessors are generally
acceptable, but in specific cases their objectivity can be questioned.>' Moreover,
there cannot be any restrictions on the scope of the examination in the review-
ing body. Finally, the decision of the court must be binding, prohibiting the
government or other authorities from having it set aside. In relation to EU law,
it is widely understood that the bodies meeting the requirements of being “tri-
bunals” according to Article 6 of the ECHR, are also regarded as courts under
Article 267 TFEU.52 Thus, it can be concluded that the expression “court of law
or another independent and impartial body established by law” in Article 9.2
of the Aarhus Convention and Article 11 of the E1A Directive requires that the
reviewing body meets the criteria for being a court or tribunal according to
ECHR and EU law. So when the CJEU states in Trianel that Member States have
a significant discretion to determine the bodies before which environmental
action actions may be brought,53 these bodies still have to meet this standard.

In my view, it follows from Article 216 TFEU and the Slovak Brown Bear that
the requirement of a “court or tribunal” in Article 9.2 has “self-executing effect”
in the contracting Parties to the Aarhus Convention, including the Union and
its Member States. In addition, the similar requirement in Article 11 of the E1aA
Directive has direct effect in the Members States. It is important to note the
difference between Article 9.2 and Article 9.3 in this respect. The first provision
allows for a system where the complainant is required to have exhausted the
possibilities for administrative appeal before s/he is able to take action in
court, but does not allow that administrative appeal replaces judicial review.
This is also reflected in Article 11 of the E1a Directive. The demand for impar-
tiality and independence thus rules out common administrative appeal,

51 In the case of Langborger v. Sweden, ECtHR 1989-06-22, the Housing and Tenancy Court
was not accepted in a case concerning the right of the applicant to stay outside the organ-
isations that had nominated the lay assessors. However, in this case, the European Court
also commented that such members “appear in principle to be extremely well qualified to
participate in the adjudication of disputes between landlords and tenants and the spe-
cific questions which may arise in such disputes” (para. 34).

52  See C-9/97 and C-u8/97 about the Finnish Maaseutuelinkeinojen Valituslautakunta
(Rural Business Appeals Board) and C-205/08 about the Austrian Umweltsenat.

53  C-us/og Trianel, para. 55.
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although certain appeal bodies may pass the test.>* In contrast, Article 9.3 of
the Aarhus Convention is open to a system that allows for only administrative
appeal, even though certain demands regarding impartiality can be derived
from the general criteria of Article 9.4, requiring that the remedies must be
appropriate and fair. Accordingly, it may be crucial to decide under what
Article of the Aarhus Convention a decision falls, in respect of the quality of
the reviewing body.

Asargued above, in my view all decisions during an E1A procedure fall under
Article 11 of the Directive, including negative screening decisions. However,
there are other situations that are covered by Article 9.2 of the Aarhus
Convention that may not be correctly implemented in EU law. For example,
different viewpoints have been expressed on whether all activities that are cov-
ered by the Convention are included in the Directive. Article 6.1.a and Annex I
cover listed activities where an E14 is obligatory, basically reflected in Annex I
to the Directive. Some doubts have, however, been expressed as to whether the
provisions about changes and extensions of those activities are the same as in
the Convention.>®> Moreover, Article 6.1.b applies to all kinds of other activities
that may have a significant effect on the environment, even unlisted ones. As
this provision includes the wording “in accordance with its national law”, dif-
ferent interpretations are possible. Some governments argue that the provi-
sion gives the Parties absolute discretion to decide on which activities are
covered the requirement for an E1a, whereas others take the view that the
Convention obliges the Parties to apply the test to every activity that might
have a significant effect on the environment.56 Forestry activities can be used
as an example on operations that may — or may not — be covered by these pro-
visions. Clear-cutting activities may cover hundreds of hectares and have an

54 In my view, the English tribunal system is one example, the Danish Nature and
Environmental Appeals Board (NMKN) might be another. However, concerning NMKN,
this question is complicated by the fact that the Board cannot request the cJeuU for a
preliminary ruling without asking the Ministry of Justice for its opinion. In addition to
this, concerns have been raised about the independence of the Board’s members, see
Pagh, P in MAD 2009.1405. For a general view on the Nordic court systems, see Tegner
Anker, H & Fauchald, ok & Nilsson, A & Suvantola, L: The Role of Courts in Environmental
Law — a Nordic Comparative Study. Nordic Environmental Law Journal 2009, p. 9, also
Darpé 2009, p. 176.

55  See Jendroska, J: Public Participation under Article 6 of the Aarhus Convention.Role in
Tiered Decision-Making and Scope of Application. In Environmental Democracy and
Law - Public Participation in Europe (ed. G. Bandi), Europa Law Publishing 2014, p. 132
and 138.

56  Jendroska 2014, p.134.
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immense effect to the environment. Nevertheless, those activities are not cov-
ered by either by Annex I to the Convention, or Annex I or II to the E1a
Directive. Be that as it may, we can agree that ifthere are divergences between
the Convention and the Directive, Article 6.1 has self-executing effect in this
respect and shall, accordingly, be applied directly by the Member States. As a
consequence, the access to justice provision in Article 9.2 also applies directly
in these cases.

Other situations clearly fall outside the scope of Articles 6 and 9.2 of the
Convention. Various decisions under the Habitats Directive (92/43) have been
used as examples, such as decisions under Article 16, derogating from the strict
protection of listed species. Instead, they fall under Article 9.3 to the
Convention. In these situations, the Union law requirements for the public
concerned to have a say in the matter will depend upon all the factors dis-
cussed above; the doctrine of direct effect and the principle of judicial protec-
tion, together with the “so as to enable-formula” of the Slovak Brown Bear. As
described above, that formula means that when someone who is concerned by
the decision — typically an ENGO — appeals, the reviewing body has to interpret
the national procedural rules “so as to enable” the organisation to have stand-
ing. This formula has had an immediate and quite astonishing impact on the
national courts in the Member States. Perhaps one of the most important judg-
ments came in September 2013 from the Federal Administrative Court in
Germany in the Darmstadt case. Here, the Court granted an ENGO standing to
appeal a clean air plan, arguing that the German Code on Administrative Court
Procedure needed to be interpreted in light of Article 23 of Directive 2008/50
and Article 9.3 of the Aarhus Convention. In my country, Sweden, ENGOs tra-
ditionally did not have standing to appeal hunting decisions on wolves, despite
the fact that the species is protected by the Habitats Directive.5” In 2012, the
Supreme Administrative Court decided to alter its position under the influ-
ence of international and EU law and allowed ENGO standing for the
first time.5® Recently, that court applied the same approach to a decision

57  See Darpd, J: The Public Interest and Biological Diversity. From De Lege, Yearbook of
Faculty of Law, Uppsala Universitet 2009. Iustus 2009, p. 201 and Darpd, J: Brussels
Advocates Swedish Grey Wolves. On the encounter between species protection according to
Union law and the Swedish wolf policy. STEPs Policy Analysis 2011:8.

58 For a comment on the case, see Darp6, ] & Epstein, Y: The Wild Has No Words. Journal of
European Environmental and Planning Law (JEEPL) 2013 p. 25. Both the Darmstadt case
and the Kynna case are posted on the website of the Task Force on Access to Justice, see
footnote 9. For more cases where national courts have applied the formula from the
Slovak Brown Bear case, see Brakeland 2014 p. 15f.
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concerning permits for clear-cutting operations according to the Swedish
Forestry Act, legislation which is purely national. The underlying reason for
this — along with the usual arguments about international obligations — is
systematic. One can hardly handle a procedure where there is one kind of
standing for decisions covered by Union law, and another for purely domestic
ones. In the environmental law area, Union law and the national law are
extremely interwoven and any effort to make a distinction at the appeal stage
in a case would lead to endless and futile discussions.

Finally, there also exist situations where it is not possible for the national
court to interpret the national procedural rules “so as to enable” ENGO stand-
ing. Let me give yet another example from my country. The government and
the hunters’ associations in Sweden are very upset by the fact that the admin-
istrative courts consistently disallow the wolf hunting decisions of the
Environmental Protection Agency (EPA). The countermove from the
government — which is taken in the midst of an ongoing infringement proceed-
ing with the Commission — is to delegate decisions on hunting of large carni-
vores to the county administrative boards. The main reason for this is that such
regional decisions are appealable to the EPA, but no further. Thus, they cannot
be reviewed by a court, at least if the decision is appealed by an ENGO. The
applicant may in some situation appeal to the court if the hunt concerns his or
her “civil rights and obligations” according to ECHR, which certainly is the case
when the decision concerns protective hunting according to Article 16.1.b of
the Habitats Directive. The applicable provision in the hunting legislation
about appeal is absolute and not possible to interpret “so as to enable” ENGO
standing. Any court which is nevertheless faced with such an appeal must
therefore dismiss it, or, alternatively, grant ENGO standing contra legem. The
latter solution is not required by the Slovak Brown Bear formula, but, on the
other hand, is not unthinkable. If I am not mistaken, this is actually what the
Slovak Supreme Court did when the cJeu had delivered the answers to their
questions.5® And it can be argued that this is where the principle of judicial
protection comes into play. There are many reasons why a system with only
administrative appeal is questionable from the perspective of the principle of
judicial protection under EU law. The most important is that interests that are
protected in provisions in EU law with direct effect need legal protection. In
addition to this, there is another reason, which, even not so obvious, may prove
decisive. Parts of the administration — such as the Swedish EpA — are not

59  See TheVLk Case Slovakia — Application of Art. g Para. 3 of the Aarhus Convention According
to the Decision of the Court of Justice of the European Union. Justice and the Environment
2011, http:/ /[www,justiceandenvironment.org/_files/file/2011%20EC]%20SK.pdf.
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regarded as courts according to Article 267 TFEU and cannot ask the cJEU for
preliminary rulings. The consequence is that a procedural order only provid-
ing for administrative appeal deprives the CJEU of its role as the ultimate
interpreter of EU law. The Swedish government thinks that the reform is a
brilliant solution to the problem of the “court circus”. However, the Commission
has not been convinced. Already in the end of 2013, it stated in a communica-
tion in EU Pilot, that Member States must make it possible for decisions
regarding hunting to be challenged in court, otherwise it would be in breach
with the Aarhus Convention and the principle of useful effect (effet utile) of
EU law. As the Government did not back down from its position, an infringe-
ment case was launched this summer.%° For my own part, I think it is quite
obvious what the cJeu will say about the Swedish procedural order in this
matter.

10 Closing Words

Throughout the years that have elapsed since the EU’s ratification of the
Aarhus Convention in 2005 and its implementation into the environmental
directives, the development of access to justice in the Member States show
diverging trends. On the one hand, the possibilities for members of the public
to challenge environmental decisions have improved in some countries in vari-
ous ways, e.g. by relaxation of the standing criteria for individuals or ENGOS, or
increased possibilities to go to court. To some extent, this has been the result of
pressure from the European Commission and the Compliance Committee of
the Aarhus Convention. The main driving force, however, has been the case-
law of the CJEU. In addition to the many cases directly concerning the E1a
Directive, the Slovak Brown Bear has had a very strong impact in this respect.
On the other hand, there is a tendency in the opposite direction, much in line
with the strong movement for “better regulation”. Of course, this tendency has
been strengthened by the economic crises in our countries. In some respects,
the possibilities for the public concerned to effectively challenge environmen-
tal decision-making have been weakened. One feature that has become more
frequent is that large-scale projects considered to be of vital public interest are
decided at a high level of the administrative hierarchy (government or central
authorities). At this level, the possibilities for the public to effectively challenge

60  EU Commission, Formal Notice 2014-07-11; case 2014/2178.
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those decisions in court can be weak or non-existent.?! In addition to this, sev-
eral of the Member States studied have introduced or raised court fees or have
started to apply the loser pays principle in some environmental cases. The
overall picture of the status of access to justice under Article 9.2 of the Aarhus
Convention and Article 11 of the E1A Directive can therefore still be described
as quite divergent, random and inconsistent. Still more guidance from the
CJEU on the issue is therefore needed and will surely come in both Article 258
TFEU and Article 267 TFEU proceedings. I guess we all can agree that this will
be very welcome.

61 That such a procedure for the decision-making can amount to a breach of Article 6 ECHR
is illustrated by the recent judgment from Strasbourg in the case Karin Andersson v.
Sweden, ECtHR 2014-09-25.
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