Vo]ﬁnlé 7 i .N:umber 3

BERLIN

: Sruynpmnm Roy

Private Party Standing :md EU Ri

_ Expe_rt Evidence, ' qued Statlstlc

__ REPORTS

. App]lcatloli

""jade Bobn mrd Su«m Chahnlmuy

The Apphcatlon of the SPS

V'St'mdalds

' End crine D351 upting CI}GH_IC

.THE LEGAL PUBLISHER _
- - ' Apnﬂnu_] C. quc}

BRUSSELS |

SPECIAL ISSUE ON REGUL
TECHNOLOGIES .

Editors; Maria Wtiner and Luisa Marii -
Comtributors: Martg Morvitlo, Roeland de

ARTICLES
Towards a Testimonial A_p_pro_é h (ol

Lums Berghamp

ESMA Inspecting: The ]mphm o

Enforcement
Mm!or_» van Ru:bmgm atil Muodai’a

Toury Tand

’]bhma Doh'v and Buum G. Smmv

0 Henig -

CASE N OTES

Court of justlce Upho]ds the ob
l\mhamm O Cathaoir




EIRR 3|2016 Contents | I

Contents

Editorial 467
Alberto Alemanno and Cliff Wirajendi ’

SPECIAL ISSUE ON REGULATING NEW AND EMERGING
TECHNOLOGIES

The Role of Law in Managing the Tension between Risk and Innovation 469
Introduction to the Special lssue on Regulating New and Emerging Technologies
Moria Weimer and Luisa Marin

Between Politics and Expertise 475
An ltalian Pesspective on Constitutional Law and Scientific Legitimacy
Marta Morvillo
Autonomous Intelligent Cars on the European Intersection of Liability and A85
Privacy

- Regulatory Challenges and the Road Ahead
Roeland de Bruin
Risk, Uncertainty, and Learning in Nanomaterials Regulation: An Analytical 502
Frarmework
Aline Reichow .
From Mad Cows to GMOs: The Side Effects of Modernization 517
Patricia A. Stapleton :
ARTICLES

_ Mediators and Moderators of Nermative Reductionism 532

£ Towards a Testimonial Approach to Expertise in Legal Inquiry

' Suryapratim Roy
Private Party Standing and EU Risk Regulation 557
Expanded Standing Rights in the Public Interest
Lucas Bergkamp
ESMA Inspecting: The Implications for Judicial Control under Shared 569
Enforcement
Marloes van Rijsbergen and Miroslava Scholten
Expert Evidence, “Naked Statistics” and Standards of Proof 580
Tony Ward
REPORTS
Food :
An Update on Nutrient Profiles in Light of the Dextro Energy Judgment of the 588
EU General Court ,
Ignacio Carrefio
Taxing and Marketing Restrictions of “Foods High in Fat, Salt or Sugar” in the 597
EU

Paolo R. Vergano and Blanca Salas Ferver




| Contenis

FJRR 3j2016

Risk Communication

Predictably Irrational Consumer Fdod Preferences
Jack Bobo and Sweta Chakraborty

Trade, Investment and Risk

The Application of the SPS Agreement to Transnational, Private Food
Standards :

Alexia Herwig

Mixed Feelings about “Mixed Agreements” and CETA's Provisional
Application

Tobias Dolle and Bruno G, Simdes

CASE NOTES

Court of Justice Upholds the Tobacco Products Directive 2014
Katharina O Cathaoir

Endocrine Disrupting Chemical Wars: the Saga Continues

The Court Found the Commission in Faifure to Act (and May Need to Strike Back Later)
Apolline JC. Roger

The Nutrition and Health Claims Regulation Applies to Commercial
Commiunications Addressed to Health Professionals

Marco de Morpurgo and Patricia Carmena Botana

BOOK REVIEWS

Disaster Law, by Kristian Cedervall Lauta, Routledge, 2015
Karen Da Costa

EU Environmental Law and the Internal Market, by Nicolas de Sadeleer,

Oxford University Press, 2014
Jan Darpé

MISCELLANEOUS
Masthead

Imp‘rint

604

610

617

623

629

634

642

644

IH




644 f Book Reviews

EIRR 3[2016

adigm, as the use of derogations under the Interna-
tional Covenant on Civil and Political Rights when.
facing disasters evidences state practice in this re-
gard.? Lauta’s ook makes us reflect it is about time
for law and public officials to catch up with develop-
ments in other fields, and acknowledge there is much
homework for states to do before confronted with
hazards. The idea that disasters have become more
normal than exceptional, and thus should be man-
aged and not handled as extraordinary events is
something states have to take seriously into account.
Lauta’s book is a praiseworthy contribuiion paving
the way for this change.

Overall, this is an invaluable volume combining
reflection with ambition, tracing the field from ear-
Iy philosophical assessments and legal theoretical de-
bates, to later developments across the world. It cov-
ers different legal fields, from human rights to the
law of tort and criminal law. This is very interesting
reading and certainly an important contribution in
the flourishing literature on legal approaches to dis-
asters.

EU Environmental Low and the Internal Market
by Nicolas de Sadeleer
Oxford: Oxford University Press, 2014, 560 pp.
£ 100.00; Hardcover

Jan Darpé*

Nicolas de Sadeleer is without doubt one of the most
productive and thorough of all legal scholars dealing
with EU environmental law, atleast among thosewho
publish in English and/or French. There is hardly any
area of environmental law that he has not comment-
ed upon during what is almost 30 vears that he has
been active as an author. He is also renowned for be-
ing analytical and detailed, which sometimes makes
the reading of his texts — although very fruitful —
somewhat time consuming. It was therefore with
some hesitation that I agreed to review hislatest book
during the spring semester, commonly the most hec-
tic period in the academic year. Finally I said yes, and
took on the book after having concluded my teach-
ing duties. I am happy to confirm that T do not regret
miy decision. It has been a sheer joy to read and, it
goes without saying, I have learned a lot,

According to the publisher, de Sadeleer’s book cov-
ers “the gaps between environmental and trade law

and provides a systematic, robust and practically
workable analytic framework of the conflicts oppos-
ing rapidly evolving environmental law ond climate
change measures and internal market as well as com-
petition rules”. In oxder to perform this task, the book
is divided into three main sections: I. Introduction
to EU environmental law, IL. Respect of Treaty pro-
visions on free movement of goods, services and es-
tablishment, and III. Competition law and the envi-
ronment, While the first section introduces the read-
er to the most important features of environmental
law, the two chapters following analyse how this ba-
sicinterest of European law may beunderstood when
encountering two other core interests within the
Union, ramely free movement and undistorted com-
petition. By doing so, the book gives a broad intro-
duction to the legal system of the EU which can be
enjoyed by lawyers and others from all sectors of so-
ciety; business, administration, universities and civ-
il society.

Part I on environmental law consists of 4 chapters.
In the first, de Sadeleer elaborates on the basic con-
cept of sustainable development, environmental ob-
jectives and the requirement to integrate environ-
mental protection into ali of the Union’s policies and
activities, Thereafter, well known environmental
principles are analysed, such as the principle of a
high level of protection, the polluter-pays principle
and the prevention principle. A certain focus is con-
centrated on the precautionary principle, which is a
subject that de Sadeleer has previously analysed in
depth. Most importantly, the reader is not only in-
formed about environmental principles as such, but
their role in EU law is also analysed. In Chapter 2, de
Sadeleer discusses the'existence of a “right to a sound
environment” according to Treaty law, the EU Char-
ter of Fundamental Rights (EUCFR) and the Furo-
pean Convention on Human Rights (ECHR}. With
reference to caselaw from different courts, he raises
sorne very interesting points. Issues concerning com-
petence, powers and the legal basis for environmen-
tal law are analysed in Chapter 3. The concept of
“mixed agreements” is expanded upon, as well as

9 Emmanuele Sommario, “Derogation fromt Human Rights Treaties
in Situations of Natural or Man-Made Disasters”, in Andrea de
Gutiry, Marco Gestri and Gabriella Venturiai (eds.), International
Disaster Response Law (The Hague: TM.C. Asser Press, 2012),
pp. 323-352,

*  Professor of Environmental Law, Faculty of Law / Uppsala Univer-
sitet. E-mail: jan.darpo@jur.uu.se. On the web: www.jandarpoise.
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complicated issues concerning the differences be-
tween secondary laws under Article 192 TFEU, the
internal market {Article 114 TEEU) or other legal ba-
sis in Treaty law. Thereafter, a general overview of
EU secondary environmental law is provided in
Chapter 4. This is, however, not done by way of enu-
merating different regulations and divectives, but
through discussing some basic features of environ-
mental law and governance, such as the administra-
tion in the EUF and its Member States, the procedure
of comitology, different legislative methods and soft
instrumenis and their role in caselaw, divect effect
of environmerital provisions, and what consistent in-
terpretation and the principle of useful effect {effet
utile) actually mean in practice in this area of law.
As already mentioned, Part I1 deals with the chal-
Jenges in balancing environmental interests with the
free movements of goods, services and establish-
ment. This part discusses how the three “free move-
ments’ rights” impact on the Member States options
and possibilities to regulate environmental issues in
nationdl legislation. Free movement of goods is dis-
cussed in Chapter 5, with the initial focus on nation-
al fees and taxes. Questions concerning national
quantitative restrictions and measures having equiv-
alent effect on trade between the Member States
come next, taking stock from Jandmark cases of the
CJEU, such as Dassonville, Casis de Dijon, Keck, Mick-
elssor and Roos in addition to mary more. The Chap-
ter concludes with a discussion on exceptions to the
free movement of goods, proportionality in national
measures and the requirerent to notify the Conmmis-
sion. A section on freedom of establishment and free
movement of services comes next (Chapter 6), fllus-

trated with cases from both CJEU and the EFTA-

Couxt, Here, de Sadeleer also discusses o what ex-
tent national authorisation schemes and other re-
quirements on establishments and incomging ser-

vices can be accepied from a free movement perspec-.

tive. The last chapfer. {7) in this second part of the

book deals with the hot-topi¢ concerning the possi- .

bilities for the Membér Sta
stricter regulation on aréas which'.a
Union Jaw oi the environme: itoA

the fact that the Lisbon Treaty leaves mor
national regulation on the environment
CUrsors. g
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Part 111 of the book deals with the relationship be-
tween competition law and environmental protec-
tion, divided into 5 chapters. In Chapter &, de
Sadeleer discusses the definition of “undertakings”
in Artidle 101 and 102 TFEU. Here - as in the rest of
the chapters in this part of the book — the analysis
focuses on the waste market in light of case-law from
the CJEU and decisions from the Commission. Agree-
ments with a distorting effect on competition. are
dealtwith in Chapter 9, the conclusion being that the
derogation possibilities in the third paragraph of Ar
ticle 301 TFEU must be read broadly in order to pro-
mote technical and economic development in the en-
vironmental area. Chapter 10 analyses abuse of dom-
inant market position by way of unfair pricing, mar-
ket restrictions, discriminating conditions or tying of
producers and consumers, all seen from the perspec-
tive of environmental protection and climate change.
Services of general economic interests (SGEIls) are
exempt from the general competition requirements
in Union law, which is discussed in Chapter 11 from
examples in case-law of the CJEU. Finally in Chapter
12, the prohibition against illegal state aid in Article
107 TFEU is given substantial attention in a broad
discussion reviewing caselaw and guidelines from
the Cornmission. This last chapter serves well in il-
lustrating that “traditional” areas of EU competition
law become increasingly interesting to discuss in an
environmental context, an area where national sys-
tems provide many examples of subsidies and tradi-
tional compensation schemes that may have a dis-
criminating effect on competition among undertak-
ings from different parts of the Union.

Nicolas de Sadeleer concludes his book by once
more emphasising that, according to the BU Treaties,
the interests of free trade and the environment shall
be balanced against each other on equal conditions.

* In his view, this is the core meaning of Article 2(3)

“TEU, $tating that the Union shall work towards the

: sustamable development of Burope based on bal-
-anced economic growth and price stability, a highly

competitive social market economy, aiming at full

& '_: : emPloYment and social progress, and a high level of

1t and improvement of the quality of the en-

= ‘3§fi.rc'mméh‘(. Moreover, he argues that both interests

- compett n and free movement, as well as envi-
nmental protection and measures against climate
iange - are interdépendent and the law should be
d 50 a5 to allow for them to fortify each oth-

the order of the day.
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In my view, these concluding remarks from de
Sadeleer illustrate well the strengths of his book. In
broad brushstrokes, he informs us about the en-
counter between the two perspectives of EU law;
business and free trade on the one hand, and the en-
vironment and climate change on the other. He analy-
ses how law may be understood in order to reconcile
these interests in line with the Treaties and express-
es criticism where the application is weak or even
counterproductive, In his role as a legal scholar, he
also highlights where there is a need for reform in
order to meet the aims of the law. Still, the hook is
easy 10 read and very informative. Through doing so,
he manages to merge the different worlds of busi-
ness and the environment, which makes the analy-
sis fruitful for readers from all sectors of society; not
least practitioners. This is certainly not a book re-
served for just one category of reader, be that those
who are already deterrmined advocates of the envi-
ronmental cause or free trade fundamentalists. As
with any author, the depth of analysis varies depend-
ing upon the extent of the writer’s own interests, and,
in mry view, some sections are more Interesting than
others. However, this is obviously also dependent up-

on my own preferences. However, all sections of the
book can conveniently be used as a starting point for
those who want to dive deeper into an avea of law
where business and environmental interests conjoin.
Not least a very ambiticus apparatus of footnotes, ta-
bles of different kinds, list of references and cases
from different courts and literature are helpful tools
in this respect. I also want to draw attention to the
breadth of sources which de Sadeleer uses when dis-
cussing different topics. In my experience, this is the
first time a legal scholar in this field of law utilizes
cases from all three of the European Courts, that is
the CJEU, European Court of Human Rights and the
E¥FTA Court. As for the shortcomings of the book —
we are talking about a title with more than 500 pages
and thousands of references — there are also minor
mistakes from time to time: A small number of ty-
pos, incorrect references and mixing of French and
English abbreviations, but they have no consequence
for the picture at large. In sum, an excellent ook to
placein the hands of law students, civil servants, busi-
ness lawyers and administrators interested in EU law
In connection with free trade, competition and the
environient.
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