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1. Access to justice in environmental decision-making — aim and delimitation

This contribution focuses on access to justice in environmental matters. Rather than providing
a broad overview of this dynamic area of law, the aim is to offer a personal perspective on
certain issues. Following a brief introduction to the Aarhus Convention and its implementa-
tion in EU law, including some key facts about 'direct effect' in EU environmental law, I will
discuss two topics that I find particularly interesting. The first topic is the relationship be-
tween the Aarhus Convention and the principle of legal judicial in EU law. The second is cli-
mate targets under human rights law, the concept of rights for nature and the implications this
may have for environmental law within the European Union.

It goes without saying that the text has its limitations. Firstly and most importantly, the dis-
cussion deals exclusively with 'indirect action', i.e. the ability for the public concerned to ap-
peal against administrative decisions on the application of EU law in national courts. Conse-
quently, I will not address the public's opportunities to appeal against the actions and omis-
sions of EU institutions by appealing directly to the Court of Justice of the European Union
(CJEU).! Furthermore, the focus is on the application of Articles 9.2 and 9.3 of EU law. Ac-
cess to justice in information matters is therefore not addressed.? Finally, readers should note
that the text primarily discusses the role of environmental non-governmental organisations
(ENGOs) in this context.

2. The Aarhus Convention and the EU

2.1 General on the implementation

According to Principle 10 of the Rio Declaration, the Aarhus Convention is based on the three
pillars of environmental democracy: Environmental information, public participation in envi-
ronmental decision-making, and access to justice. With regard to the latter, Article 9 of the
Convention addresses three issues: the right of the public to appeal a refusal to disclose envi-
ronmental information (9.1); the right of the public to challenge decisions on large-scale ac-
tivities, primarily permit regimes (9.2); and the right to appeal any act, decision and omission
by the administration or private entities that contravenes provisions of its national “law relat-
ing to the environment” (9.3). All procedures under Articles 9.1 to 9.3 shall provide adequate
and effective remedies, and be fair, equitable, timely and not prohibitively expensive (9.4).

The basic provision on access to justice within the EU lies in Article 47 of the Charter of Fun-
damental Human Rights of the European Union (CFR), stating that everyone whose rights or
freedoms are violated is entitled to an effective remedy, meaning a fair and public hearing
within a reasonable time by an independent and impartial tribunal. This provision is comple-
mented by Article 19 TEU, requiring Member States to provide remedies sufficient to ensure
effective legal protection in the fields covered by Union law. Read together, these provisions
express the two underlying reasons for access to justice on a general level; first, to protect
rights and freedoms, and second, to enforce the rule of law. Thus, they are the basis for prin-
ciple of judicial protection within the Union.

! That topic is examined in the contributions to this book by Aine Ryall (XX) and Krimer & Macrory (XX).
2 On this, see Darpd, J: Access to justice in information cases in twelve countries parties to the Aarhus Conven-
tion. UNECE 2020-01-29; http://www.unece.org/index.php?id=50570
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The EU became a signatory to the Aarhus Convention in 2005. As of today, all Member
States have followed suit, the last being Ireland in 2012. Nearly all the provisions in the Con-
vention are implemented in the Union by various directives, most importantly the Environ-
mental Information Directive (2003/4, EID)? and amendments made to the EIA Directive and
the IED through the Directive on public participation (PPD).* Other pieces of legislation also
contain implementation measures, such as the Environmental Liability Directive (ELD).° For
decision-making by the institutions of the Union, the Aarhus Convention is implemented by
Regulation No 1367/2006 (Aarhus Regulation).® Article 9.2 covers the public participation
possibilities and access to justice concerning decision-making on large-scale activities having
a significant impact on the environment (EIA, etc.). For activities having an effect on the en-
vironment but not covered by Article 9.2, Article 9.3 applies. As noted, that provision has a
wider application, covering not only “environmental law”, but also all kinds of “laws relating
to the environment” irrespective of how they are labelled. However, upon signing the Con-
vention, the European Union made the following declaration concerning the implementation
of Article 9.3:

(Dts Member States are responsible for the performance of these obligations at the time of
approval of the Convention by the European Community and will remain so unless and un-
til the Community, in the exercise of its powers under the EC Treaty, adopts provisions of
Community law covering the implementation of those obligations.

A proposal for a directive on access to justice was launched by the European Commission in
2003 and deliberated upon for more than a decade before finally being withdrawn in 2014 due
to resistance at Member State level.” In reality, however, this resistance has had little im-
portance since the CJEU has driven the development of a wider access to justice for the public
under the principle of judicial protection under EU law.

2.2 Case-law from the CJEU on access to justice in environmental matters

Even before the ratification of the Aarhus Convention in 2005, important positions were taken
by the Court on issues such as the “direct effect” of EU directives and the principles of effec-
tiveness and judicial protection under EU law. Examples of landmark cases in this respect are

Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to
environmental information and repealing Council Directive 90/313/EEC, available at : https://eur-lex.cu-
ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A32003L0004&qid=1615481237607

4 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public
participation in respect of the drawing up of certain plans and programmes relating to the environment and
amending with regard to public participation and access to justice Council Directives 85/337/EEC and
96/61/EC (OJ L 156, 25.6.2003, p. 17), available at: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=celex%3A32003L0035.

> Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on environmental lia-
bility with regard to the prevention and remedying of environmental damage (OJ L 143, 30.4.2004, p. 5),
available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0035.

¢ Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the
application of the provisions of the Aarhus Convention on Access to Information, Public Participation in De-
cision-making and Access to Justice in Environmental Matters to Community institutions and bodies (OJ L
264,25.9.2006, p. 13), available at: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=celex%3A32006R1367.

Proposal for a Directive of the European Parliament and of the Council on access to justice in environmental
matters (COM/2003/0624 final), withdrawal announced in OJ (2014) C153/3.
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C-431/92 Grosskrotzenburg (1995), C-72/95 Kraaijeveld (1996), C-435/97 WWF (1999) and
C-201/02 Delena Wells (2004). Since the EU’s accession to Aarhus, the development of case-
law on access to justice has been expansive.® More than 50 cases have been delivered by the
CJEU, covering all aspects of access to justice in environmental matters. Concerning standing
for individuals and ENGOs the following can be mentioned: C-237/07 Janecek (2008), C-
75/08 Mellor (2009), C-263/09 Djurgdrden (2010), C-240/09 LZ or Slovak Brown Bear
(2011), C-115/09 Trianel (2011), C-128/09 Boxus, C-182/10 Solvay (2012), C-72/12 Altrip
(2014), C-404/13 ClientEarth (2014), C-243/15 Slovak Brown Bear II (2016), C-664/15 Pro-
tect (2017) and C-873/19 Volkswagen (2022). A number of cases have dealt with the cost is-
sue in environmental proceedings: C-427/07 Irish costs (2009), C-260/11 Edwards (2013), C-
530/11 Com v. UK (2014) and . As has been mentioned, Article 9.4 of the Aarhus Convention
requires that the national procedures be fair, equitable and timely, an issue which was dealt
with in C-416/10 Krizan (2013).°

In my view, five cases stand out as especially important for the understanding of the position
in EU law concerning access to justice in environmental matters. First, when the CJEU was
faced with the problem of Article 9.3 not being implemented in EU law, it established what
we may call the “to enable” formula in Slovak Brown Bear (2011). Here, the Grand Chamber
of the CJEU made clear that even though Article 9.3 of the Aarhus Convention is not directly
applicable in EU law, it is still a Union law obligation for the Member States’ courts to inter-
pret, to the fullest extent possible, the national procedure in order to enable ENGO standing
in environmental cases.!® That statement opened the gates to national courts all over Europe,
since most domestic procedural systems use an “open criterion” for standing in administrative
cases, for example expressions such as “those who are affected”, “those concerned”, “those
who rights are infringed upon”, etc. These provisions were now to be understood as including
standing for ENGOs in environmental cases. The next question that immediately arose dealt
with the situation where national procedures do not leave any such room for interpretation.

The reply to this came only two months later in 7rianel (2011), where the court stated (italics
added):"

It follows more generally that the last sentence of the third paragraph of Article 10a of Di-
rective 85/337 must be read as meaning that the ‘rights capable of being impaired’ which
the environmental protection organisations are supposed to enjoy must necessarily include
the rules of national law implementing EU environment law and the rules of EU environ-
ment law having direct effect.

Further, in this case the CJEU has made clear that although standing for individual claimants
may be restricted, the Member States cannot deprive qualified ENGOs to play the role granted
to them under EU law and the Aarhus Convention.'? The determination of standing in the na-
tional legal systems for both individuals and ENGOs must also be consistent with the

8 See Brakeland (2014): Access to justice in environmental matters — development at EU level.

9 A summary of the CJEU cases from Djurgdrden and onwards is published on the website of the Task Force on
Access to Justice under the Aarhus Convention, see http://www.unece.org/environmental-pol-
icy/treaties/public-participation/aarhus-convention/envpptfwg/envppatoj/jurisprudenceplatform.html.

10.C-240/09 Slovak Brown Bear (2011), para 51.
' C-115/09 Trianel (2011) para. 48.
12.C-115/09 Trianel (2011), para 44.
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objective of giving the public concerned wide access to justice. Thus, it follows that ENGOs
represent the environmental interest, not only where EU law provisions have been imple-
mented in national legislation, but also where they have direct effect by way of being suffi-
ciently precise and unconditional. As a consequence, national courts are obliged to set aside
any domestic rule contrary to the reading of that provision in EU law. Another reasonable
conclusion to be drawn from this judgement, in combination with Slovak Brown Bear and the
principle of judicial protection in Article 19 TEU, is that this role of the ENGOs is generally
applicable in all areas of EU environmental law. This was made even clearer in subsequent
case-law, for example in Slovak Brown Bear II (2016), where CJEU — the Grand Chamber
once again — stated that Article 47 of the Charter was applicable to a situation where an
ENGO had appealed a decision to construct an enclosure for deer within a Natura 2000 site. '
Yet another important step was taken in C-664/15 Protect (2017).'* In this case, the CJEU
first made the often repeated statement from the Slovak Brown Bear case about Article 9.3 of
the Aarhus Convention not having direct effect in EU law. But then the Court added that, used
in conjunction with Article 47 of the Charter, that provision shall be interpreted as meaning
that an ENGO must be able to contest before a court a decision granting a permit for a project
that may be contrary to the obligation to prevent the deterioration of the status of bodies of
water as set out in Article 4 of the WFD. " If the procedural rules in the Member State do not
allow for this under the doctrine of treaty conform interpretation, it would be for the national
court to set aside (disapply) those provisions. This combination of Article 9.3 Aarhus Conven-
tion, Article 47 CFR and a sufficiently precise and unconditional provision in a EU directive
was repeated in the Volkswagen case (2022).'® Here, an ENGO successfully challenged the
decision of the German Federal Motor Transport Authority (Kraftfahrt-Bundesamt) to author-
ise the use of a defeat device in light passenger cars, in breach of EU law (Regulation
715/2007 on type approval of motor vehicles). Accordingly, the key issue concerning stand-
ing for the organization was whether this was a decision according to a “law relating to the
environment”. Citing the Aarhus Convention Implementation Guide, the CJEU concluded that
it was, as such a decision undoubtedly affects the environment.!” The Court stated that the de-
cisive issue was whether the provision in question relates to the environment in some way.
Therefore, acts and omissions that may contravene provisions relating to city planning, envi-
ronmental taxes, the control of chemicals or waste, the exploitation of natural resources, or
pollution from ships are also covered, regardless of whether these provisions are found in
planning, taxation or maritime laws.!®

13.C-243/15 Slovak Brown Bear (2016), para 73.
14C-664/15, Protect (2017), paras. 55-58.
15 Among others, the CJEU referred to C-73/16 Puskdr (2017), para 57 and the case-law cited therein.

16 C-873/19 Volkswagen (2022).

17.C-873/19 Volkswagen (2022), para 56.

18 See also C-212/21 ClientEarth v. EIB (2023). Other cases with implications for the enforcement of EU envi-
ronmental and access to justice are C- 470/16 North East Pylon (2018) on costs in environmental proceedings,
C-752/18 Deutsche Umwelthilfe (2019) about the possibilities of a national court to impose imprisonment in or-
der to sanction administrative passivity concerning implementation of obligations under EU law, C-723/17 Crae-
yenest (2019) on the possibilities open for the public concerned to challenge how the authorities are monitoring
and assessing air quality under Directive 2008/50, C-280/18 Flausch (2019) on the requirements in the EIA Di-
rective for how the public shall be notified about ongoing decision-making procedures, C-197/18 Wasserleitung-
sverband Nordliches Burgenland (2019) about the possibilities for individuals, private entities and ENGOs to
challenge the authorities omission to set up Nitrate Actions Programs under Directive 91/676 and finally C-



From these and other CJEU decisions, clear conclusions can be drawn about the position of

EU law on access to justice in environmental matters. However, to provide a comprehensive
overview, it is important to discuss the doctrine of direct effect, as this is essential for under-
standing EU law in this context.

2.3 The doctrine of direct effect

According to Article 4(3) TEU, the Government and all administrative bodies and courts in a
Member State that are charged to apply EU law are bound to the principle of loyal coopera-
tion. Accordingly, they must respect the doctrine of treaty conform interpretation of EU legis-
lation and also award certain provisions direct effect. Treaty conform interpretation is what
lawyers do in their everyday tasks, namely, to understand black letter law systematically and
in line with the aim and purpose of any given legislation. Direct effect is something that, ac-
cording to the CJEU, shall be awarded to provisions in directives that are sufficiently precise
and unconditional. Such provisions take precedence over national legislation incompatible
with EU law.

For many years, there has been debate over whether direct effect can be afforded only to pro-
visions that carry individual rights in a more traditional understanding, or if it may also be ap-
plied to provisions in directives carrying obligations for the national administration. Today, a
broad understanding dominates. To most legal scholars in environmental law, direct effect is
about the possibilities open to the public concerned to challenge decisions by authorities, in
relation to demands for a certain environmental quality in accordance with clear indications
under EU law." The direct effect of EU law has also been described as the duty of the Mem-
ber States’ court or other authority to apply the relevant provision ex officio as a norm govern-
ing the case, superior to and irrespective of what the national regulation says on the matter. In
certain situations, the national court must also disregard what stance the parties to the pro-
ceedings have taken.? In this way, provisions with direct effect could be used by all con-
cerned parties to challenge decision-making under EU law.?!

This is also the general position from which the discussion in this contribution takes its view.
As will be shown below, the CJEU emphasises both rights and duties expressed in directive
provisions with direct effect. In this way, case-law expresses two aims of direct effect — a dual
approach.? These aims are, first, the protection of rights, and second, to verify that EU legis-
lation in the environmental sphere is complied with at Member State level. The point of

826/18 Varkens in Nood (2021) about participation as a prerequisite for access to justice. On a general level, the
CJEU’s preliminary decisions in the C-441/17 R Biatowieza (2017), where the Court for the first time granted
interim relief combined with fines according to Article 279 TFEU and Article 260(7) and 260(3) in the Rules of
Procedure of the Court of Justice also are highly relevant for the effectiveness of justice in environmental mat-
ters, as well as the judgements in 2019 about the independence of the Polish judiciary (C-619/18, C-192/18 and
joined cases C- 585/18, C-624/18 and C-625/18). For an indepth analysis of the effectiveness criterion as ex-
panded upon in the Biatowieza case and the more recent C-121/21 R Turov mine (2022), see the contribution of
Barbara Iwanska in this anthology.

19 Jans, & Vedder (2011), Chapter 5, Fisher & Lange & Scotford (2013), Chapter 1-2.

20 Such a situations occurs when a private party has sued the Government for compensation due to — for example
— restrictions in the land-use. If the national court then concludes that such a compensation would be in breach of
the EU regulation on state aid (Articles 107-197 TFEU), it obviously cannot accept the amount which is attested
by the State (C-119/05 Luccini (2007), para 61).

2l Prechal (2005), p. 241, Langlet & Mahmoudi (2016), p. 21, see also Eliantonio (2016), p. 175-201.

22 Commission Notice (2017) section C (paras. 31-57).



departure for the analysis here is that all provisions of EU law with sufficient clarity and pre-
cision have direct effect — meaning the substitutional effect on incompatible rules of national
law — and that those who are qualified as bearers of the interests expressed in these provisions
should be able to challenge the national decision-making in court in line with the principle of
judicial protection. Another starting point is that the Union legal system cannot discriminate
between different areas of law concerning the enforcement of common obligations, although
the doctrine of direct effect must be adapted to the legal context in which it functions. Tradi-
tional individual subjective rights belong to areas where there are distinct bearers of the rights
expressed in EU law, such as free movement of goods and services, labour law, social secu-
rity, or migration. As those interests thus always can appear in court, the legal system would
be biased if the public interests — clean air, sound water resources and a rich biodiversity, etc.
— were to be prevented from coming to court in order to achieve a balance against the interests
of developers and enterprises. Such an attitude would not be in line with the high ambitions of
environmental protection within the Union, expressed in Article 3(3) TEU, Articles 11 and
191 TFEU and Article 37 CFR.

In conclusion, direct effect of EU environmental law relates to clear obligations, meaning that
the public concerned shall have standing in order to challenge decisions by national authori-
ties on subjects that are covered by provisions that are sufficiently precise and unconditional.
In addition to this, the requirement taking it into consideration expressed in the case-law of
the CJEU implies that the Member State court must make its own evaluation of the case to see
whether the administration has decided in accordance with those provisions. Here, we may re-
mind us of C-71/14 East Sussex (2015), where the CJEU states that a system of judicial re-
view complies with the principle of effectiveness “if it enables the court or tribunal hearing
an application for annulment of such a decision to apply effectively the relevant principles
and rules of EU law when reviewing the lawfulness of the decision”.” Thus, the direct effect
has two legal consequences: first standing in the case and, second, that of being invocable in
court. Evidently, the underlying reason for the jurisprudence of the CJEU is that the Member
States shall not have the advantage of being able to escape from obligations according to EU
law on the environment by simply avoiding implementing them. Clearly, this argument relates
to the rule of law, but also to the fact that the public plays a crucial role as guardian of the cor-
rect application of EU law, something already stressed in the case Van Gend en Loos in the
early 1960s.* To strengthen access to justice for the public concerned — both on the national
level and by way of direct action to the CJEU — is also stated by the Commission as a political
priority for delivering the European Green Deal.

2.4 Conclusions about EU Law on the environment and access to justice

The preservation and protection of the environment, as well as the concept of sustainable de-
velopment, occupy a prominent position in the European Union's treaties and the CFR. The

2 See the Commission’s Notice on access to justice in environmental matters, section 3.3.2.1.
24.C-26/62 Van Gend en Loos v Netherlands [1963] ECR 1, the second last paragraphs (not numbered) above
“The second question”, see Brakeland (2014), p. 6.

25 Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions: The European Green Deal.
Brussels 11.12.2019. COM/2019/640 final, p. 30, available at: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?qid=1596443911913&uri=CELEX:52019DC0640#document2
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most important environmental principles can also be found at this level of the legal hierarchy.
Furthermore, secondary EU law covers all kinds of environmental issues through directly ap-
plicable regulations and directives, the latter allowing the Member States to implement them
as they see fit. Following the Aarhus Convention and the development of the principle of ef-
fective judicial protection of EU law, access to justice for the public to challenge administra-
tive action and inaction has substantially widened in recent years. Thus, the national discre-
tion of the Member States has been restricted in two ways by the doctrine of direct effect de-
veloped in CJEU case-law. Firstly, Member State courts must disregard any national legisla-
tion that is incompatible with the clear, precise and unconditional obligations of EU law. Sec-
ondly, the public concerned, including recognised ENGOs, must be able to bring administra-
tive decision-making under such provisions to the national courts for review.

3. The Aarhus Convention and the EU principle of judicial protection

3.1 Introduction

The relationship between the Aarhus Convention and EU law has been the subject of ongoing
controversy for several years. Although the debate has mainly focused on the Union's own
fulfilment of the Aarhus obligations — i.e. the possibility for the public concerned to appeal
against decisions of the EU institutions by bringing an action directly before the CJEU — the
discussion clearly has implications for the requirements of EU law regarding access to justice
at Member State level. In this context, I would like to highlight two issues. Firstly, the uni-
form discourse among environmental legal scholars and the lack of critical debate in certain

respects, and secondly, the relationship between the Aarhus Convention's requirements for ac-
cess to justice in environmental matters and the EU's principle of judicial protection.

3.2 Legal scholarship on Aarhus

The importance of the Aarhus Convention and the EU's ratification cannot be overstated. As
Jonas Ebbesson demonstrates in a recent article, the Convention has had a widespread and
profound impact on international law by promoting 'environmental democracy' as an interna-
tional standard.?

As for the third pillar of the Convention on access to justice, EU law has developed signifi-
cantly over the past 20 years. However, this is not due to new legislation, but rather to the
CJEU's constructive approach. This is particularly true with regard to the implementation of
Article 9.3, given the reservation made by the EU when the Convention was signed. It is fair
to say that the judgements in the cases Djurgarden-Lilla Virtan in 2009 and the Slovak
Brown Bear Iin 2011 have substantially influenced the opening up of Member States' proce-
dural systems to allow access to justice for those affected by environmental matters. The deci-
sion-making of the Compliance Committee has also contributed to this development, primar-
ily setting legal standards at a national level. Taken together, these developments have had a
significant impact on the enforcement of EU environmental legislation in the Member States.

26 Ebbesson, J: Ten years a chair — reflections on the Aarhus Convention Compliance Committee. Journal of En-
vironmental Law 2025, p. 1-21.



From a legal perspective, this can only be viewed as very positive, as it highlights and
strengthens the rule of law within the Union.

The legal scholarly debate on access to justice in environmental matters has largely reflected
this positive development. Almost without exception, anything emerging from the bodies un-
der the Aarhus Convention is viewed favourably. Examples include emphasising the Aarhus
Implementation Guide as setting an international standard, and expressing regret that the EU
does not fully consider the Compliance Committee's decision on access to national courts.?”
Parts of this rosy attitude has also been evident in my own production of articles and reports
on the subject since the beginning of the 2000s.

However, the unanimous support for environmental democracy under the Aarhus Convention
has a downside: a lack of scholarly discussion characterised by a critical perspective. At a
time when the Convention is facing severe attacks from industry and politicians, a more open
attitude is needed. For example, the quality of the different decisions made by the Compliance
Committee is never discussed, sometimes regarded as products of high quality with equal le-
gal status as judgements from a court of law.?® It may be unnecessary to point out, but this is
evidently not correct. The Compliance Committee is a quasi-judicial body responsible for re-
viewing and negotiating compliance with the Aarhus Convention. It is therefore subject to the
specifics of a system in which decisions are based on public complaints and communications
between the parties involved in the proceedings. While the Committee members are highly
qualified in general, they are not always fully knowledgeable and experienced in understand-
ing the national law of the signatories involved. Furthermore, the parties involved in the pro-
ceedings may have reason to be less forthcoming about certain aspects of national law, or may
not be fully aware of them themselves. This phenomenon may be exacerbated by the fact that
a case can be brought to the Compliance Committee by one party on behalf of another, for in-
stance when an individual complainant argues that even ENGOs would not have standing in
the situation in question. The Committee is also authorised to raise such an issue of its own
accord, even if there is no representative of this interest taking part in the proceedings.?” The
Committee does not always succeed in solving these issues. It is also plausible that the ex-
treme workload and lengthy procedures (lasting 48 years) are contributing to this situation.*
Furthermore, it should be noted that, although the decisions are debated and endorsed by the
Meetings of the Parties to the Convention, the procedure lacks the improvement possibilities
that an appeal system with several instances would provide. From time to time, one hears le-
gal scholars complaining about what cases are admitted and also individual findings, but such

2 For this, see Hadjiyianni, I: The CJEU as a gatekeeper of international law: The cases of WTO law an the
Aarhus Convention. International and Comparative Law Quarterly, Vol. 70 (October 2021, pp. 895-933.

28 To be fair, although such an opinion sometimes is voiced within the ENGO community, the attitude among
legal scholars is more cautious in line with international law, see for example Fasoli, E & McGlone, A: The Non-
Compliance Mechanism Under the Aarhus Convention as “Soft” Enforcement of International Environmental
Law: Not so Soft After All! (2018) 65 Netherlands International Law Review, pp. 27-54.

2% One such example is the Danish case mentioned below (C/2006/18 Denmark). The communication to the
Committee was brought by an individual. The Party concerned argued that even though he did not have standing
to challenge a hunting decision in breach of the law, Danish ENGOs had. As no such organization took part in
the proceedings, this statement was not really checked by a discussion in depth.

30 See Ebbesson, section 6.1.



criticism is rarely found in writing, and there is no systematic debate about the decision-mak-
ing of the Committee.

This is particularly true of the legal status of the Aarhus Implementation Guide. It is widely
considered beyond criticism and is rarely, if ever, discussed in legal literature. The second
edition of the Implementation Guide was produced by a group including the original 2000 au-
thors, the chair and one member of the Compliance Committee, and the secretary responsible
for the Committee's work. The guide has not been adopted by the Meeting of the Parties.
However, prior to its publication in 2014, the public and the signatory parties to the conven-
tion were invited to provide feedback, although the response from EU member states was
minimal. Nevertheless, the Guide provides a comprehensive overview of the Committee's de-
cisions and a careful analysis of the resulting outcomes. It is frequently cited by national
courts and occasionally by the ECtHR and the CJEU, as well as by the Advocate Generals.
Based on this, the legal literature occasionally asserts that the Guide is more than a soft law
instrument of international law; one might argue that there is a tendency to overemphasise its
importance. Along these lines, the CJEU is sometimes criticised for not taking due account of
the Guide. However, the CJEU has adopted a more cautious approach, using the document at
its discretion to support its own findings. In established case-law, the Court has emphasised
that the document 'may be regarded as an explanatory document, capable of being taken into
consideration if appropriate among other relevant material for the purpose of interpreting
that convention, even if the observations in the guide have no binding force and do not have
the normative effect of the provisions of the convention'*' In my view, there are good reasons
for this cautious attitude in general, which brings us to the next question: how does the EU
principle of judicial protection differ from the requirements for access to justice in environ-
mental matters as set out in the Aarhus Convention?

3.3 Access to justice according to Aarhus and EU law

As previously mentioned, upon signing the Aarhus Convention, the EU declared that the im-
plementation of Article 9.3 was the responsibility of the Member States, at least until the EU
had adopted relevant legislation. This has been confirmed by the CJEU, albeit with a slight
modification. According to the Court, Article 9.3 does not have direct effect; however, the
combination of Article 47 CFR, Article 9.3 of the Aarhus Convention, and a sufficiently pre-
cise and unconditional provision in EU law creates something very similar. Ultimately, the re-
sult concerning the EU provision in question is direct effect, with the two aforementioned
consequences: the substitution of incompatible national laws and the right of those qualified
as bearers of the interests protected by the provision to challenge national decision-making in
court, in line with the principle of judicial protection.

In my view, EU law has its own dynamic, which, in certain respects, goes beyond what is re-
quired by Article 9.3 of the Aarhus Convention. To illustrate this, one could compare the
types of appeal bodies accepted under the Aarhus Convention and EU law. Article 9.3 obliges
the signatories to provide a means for members of the public to access administrative or judi-
cial procedures to challenge the actions or omissions of private individuals and public author-
ities that contravene environmental legislation. While these procedures must be fair and

31 See C-873/19 Volkswagen (2022), para 55.
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equitable under Article 9.4, an appeal within the administration or to another administrative
body is sufficient. Currently, the Compliance Committee has not made any decisions on this
issue, but the wording of Article 9.3 differs from that used in Articles 9.1 and 9.2 in that it re-
fers to an administrative body rather than a court of law and/or another independent and im-
partial body established by law. The Compliance Committee's reasoning regarding adminis-
trative appeals illustrates this difference. For example, in recommendation C/2006/18 Den-
mark concerning alleged illegal hunting of birds, the Committee noted that the complainant
had not filed complaints with the Minister of the Environment, the Parliamentary Ombuds-
man, or the Nature Protection Board of Appeal. In its findings, the Committee stated that
providing an administrative appeal to the Board in question would seem to be an effective
way of promoting the objectives of the Convention. When discussing Articles 9.3 and 9.4, the
Implementation Guide 2014 expands somewhat on what constitutes an 'administrative appeal',
stating that members of the public should have access to a court or other independent and im-
partial public body. That said, it seems to recognise that an ombudsman may meet these re-
quirements if they can provide adequate and effective remedies in a given case. However, this
approach does not suffice to meet the requirements of the EU principle of judicial protection
according to Article 47 TFEU. This principle is connected to the idea of the CJEU as the ulti-
mate interpreter of EU law, working alongside the courts in the Member States. The Commis-
sion's Notice on access to justice describes this as follows:*?

Effective judicial protection is closely linked to the uniform interpretation of EU law by
the CJEU and the possibility for — and sometimes requirement on — national courts to
submit questions concerning the validity and interpretation of acts of EU institutions and
bodies to the CJEU by way of preliminary reference under Article 267 of the TFEU.

According to Article 267 of the Treaty on the Functioning of the European Union (TFEU),
only a court or tribunal can request a preliminary ruling from the CJEU. In CJEU case-law,
the criteria for such an institution are similar to those in Article 6 of the ECHR, most im-
portantly independence and impartiality, as well as the composition of the bench. The possi-
bility of intervening in the actual case is also decisive. Against this background, an ombuds-
man institution cannot be regarded as a court or tribunal under Article 267 TFEU. Further-
more, the CJEU has adopted a strict stance on the independence and impartiality criteria with
regard to administrative appeal boards. This attitude was illustrated in a Swedish case con-
cerning a wolf hunt, following the introduction of a new procedural order for appealing such
decisions. These were now to be handled by the Environmental Protection Agency as the final
instance, rather than by the administrative courts. Although administrative authorities are
guaranteed independence in decision-making under the Swedish Constitution, the Supreme
Administrative Court immediately quashed this 'appeals ban'. The reason for this is obvious:
agencies under government ministries will never be regarded as courts or tribunals under EU
law.3

Another issue debated among legal scholars is whether an express provision in EU law is a
necessary — or even desirable — prerequisite for access to justice. This is an everyday

32 Commission Notice on access to justice in environmental matters (2017/C 275/01), para B23; https://eur-
lex.europa.ew/legal-content/EN/TXT/HTML/?uri=CELEX:52017XC0818(02)
3 HFD 2015 ref. 79 Overklagandeforbudet.
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demand from the ENGO community, but EU legislators are becoming increasingly reluctant.
According to Article 3(1) of the Aarhus Convention, there is an obvious requirement to estab-
lish and maintain a clear, transparent and consistent framework on these matters, but Euro-
pean politicians seem to care little about this. In my view, however, this question should be
distinguished from that of access to justice. For the CJEU, an express provision on access to
justice appears to be less important. In cases where the Court has invoked the aforementioned
'combination formula' — as in Protect and Volkswagen — none of the relevant directives con-
tain such a provision. Instead, the CJEU has highlighted that the provisions in question are un-
conditional and sufficiently precise, meaning they have direct effect. The discussion should
therefore take this into account. In doing so, one must be aware of that an express provision
on access to justice may have a downside. Introducing an express provision in one piece of
legislation may impact on how legislation without such a provision is interpreted. This con-
cern is particularly pertinent to existing or prospective legislation that has an indirect impact
on the environment. I think that very few lawyers would have guessed that the principle of ju-
dicial protection would apply on the decision by the German Kraftfahrt-Bundesamt according
to the EU Regulation (715/2007) on type approval of motor vehicles in the Volkswagen case.
Although I do not have a clear answer to the question posed here, I want to make the reader
aware of the risk that an express access to justice provisions in environmental legislation may
have a “silence effect” outside this field of law. This wide field of laws “relating to the envi-
ronment” according to Aarhus is hard to predict.

4. Access to justice and the challenges in a developing world

4.1 Introduction

Todays, it is impossible to discuss access to justice in environmental matters without consider-
ing the increasing number of climate cases at a European level and the Rights of Nature
movement in Europe. In this final section, I will address these two issues and their potential
implications in this context.

4.2 Human Rights and access to justice in environmental matters

The issue of standing lies at the heart of climate cases. In the Netherlands, Germany, France,
Ireland and other European countries, ENGOs representing future generations or vulnerable
groups have been granted standing in court to challenge governments' failure to fulfil their cli-
mate obligations under the Paris Agreement. In contrast, such actions have been dismissed in
other countries, including Norway, Sweden and Spain. This was also the reason for why the
Swiss organisation Klimaseniorinnen, together with four of its members, brought a complaint
to the European Court of Human Rights (ECHR). The four individual members were dis-
missed as they did not meet the 'direct victim' criterion developed by the ECtHR under Article
34 of the European Convention of Human Rights (ECHR). However, the association was ac-
cepted as a representative for its members — over 2,000 women with an ‘average age’ of 73 —
in relation to Article 8 ECHR.

In deciding the standing issue concerning the K/imaseniorinnen, the ECtHR stressed that, alt-
hough associations have not yet been recognised as victims under Article 8 of the ECHR,
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there may be ‘special considerations’.** Here, the Court emphasized that when citizens are
confronted with particularly complex administrative decisions, recourse to collective bodies
such as associations is one of the accessible means, if not the only means, available to them
for effectively defending their particular interests. This is particularly pertinent in the context
of climate change, a global and complex phenomenon with numerous causes and detrimental
consequences for humanity as a whole, including future generations. The ECtHR also referred
to the Aarhus Convention, the case-law of the CJEU, and the 'combination formula', as well as
studies showing that almost all signing parties to the ECHR grant standing to ENGOs in envi-
ronmental matters. Although health considerations, nuisance and problems associated with
climate change can only be experienced by natural persons, the Court stated that (italics
added):*

In view of the urgency of combating the adverse effects of climate change and the severity
of its consequences, including the grave risk of their irreversibility, States should take ade-
quate action notably through suitable general measures to secure not only the Convention
rights of individuals who are currently affected by climate change, but also those individu-
als within their jurisdiction whose enjoyment of Convention rights may be severely and ir-
reversibly affected in the future in the absence of timely action. The Court therefore con-
siders it appropriate in this specific context to acknowledge the importance of making al-
lowance for recourse to legal action by associations for the purpose of seeking the protec-
tion of the human rights of those affected, as well as those at risk of being affected, by the
adverse effects of climate change, instead of exclusively relying on proceedings brought by
each individual on his or her own behalf.

In short, the ECtHR ruled that certain organisations may take legal action against the State for
allegedly failing to take adequate measures to protect individuals against the adverse effects
of climate change on human life and health. However, the Court did not specify whom the or-
ganisation may represent. It states that they may represent individuals who claim to be subject
to specific threats or adverse effects of climate change on their life, health, well-being, or
quality of life, as protected under the Convention. Does this group only include members of
the ENGO who are alive today, or does it also include other individuals who may have their
Article 8 rights infringed upon? In any case, it seems that future generations are outside the
scope of the ECHR.

When deciding what kind of organisation might take such action, the ECtHR established cer-
tain criteria to avoid actio popularis, which is not permitted under settled case-law of the
Convention.* Here, the Court took note to the Aarhus Convention on stipulating similar crite-
ria; (a) the organisation is lawfully established or has standing in the national procedural sys-
tem; (b) It pursues a dedicated purpose in accordance with its statutory objectives in defence
of human rights; (c) It is genuinely qualified and representative to act on behalf of members
or other affected individuals within the jurisdiction who are subject to specific threats or ad-
verse effects of climate change on their lives, health or well-being. Also other well-known

34 Klimaseniorinnen, para 477-535.

3 Klimaseniorinnen, para 499.

36 This is the long-standing case-law of the ECtHR, see for example Klass ao v. Germany (1978; 5029/71), flhan
v. Turkey (2005; 22494/93), Kyrtatos v Greece (2001; 41666/98) and Bursa Barosu Baskanligi ao v. Turkey
(2018; 25680/05). For further studies, the Council of Europe: Manual on human rights and the environment (3™
ed, 2022) provides a good beginning.
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Aarhus criteria were mentioned, such as its non-profit status, the nature and extent of its activ-
ities, its principles, and the transparency of its governance. Overall, the grant of standing must
be in the interests of the proper administration of justice. The ECtHR then declared that, even
though such standing under Article 2 was more questionable, it was unnecessary to analyse
that issue further, as the principles developed in relation to Article 8 would provide a useful
basis for defining the overall approach to be applied in the context of climate change under
both provisions.?’

Whether or not one likes the judgement, the Klimaseniorinnen case represents a significant
development in our understanding of access to the courts in environmental matters. The
judgement clearly obliges the signatories to the Convention to grant qualified ENGOs stand-
ing to challenge the State's failure to fulfil its obligations under international climate law and
to protect human health under Article 8. To me, this is an appropriate response to one of the
most serious challenges facing modern society. However, I have a question to which I cannot
find an answer: what standard of review should be used to measure the state's obligations in
this respect? Is the Paris Agreement such a standard, for example the 1.5°C goal? Or are we
talking about what is required under the EU's implementation of the Paris Agreement? The
ECtHR seems to suggest that Article 8 provides the standard in itself, taking into account
what the science on climate change has shown. In doing so, the Court applies an 'equal per
capita' distribution of responsibilities as a fair share criterion for states, dismissing other crite-
ria such as common but differentiated responsibility, capabilities, etc.*® Following this, the
ECtHR handed responsibility for overseeing the implementation of adequate measures to
comply with the 'Convention requirements', as clarified in the judgment, to the Committee of
Ministers in cooperation with the Government of Switzerland.* Critics might argue that, in
practical terms, this kind of supervision entails giving politicians the power to decide on is-
sues where they have already failed. However, it would be difficult to find an alternative solu-
tion. As the aim of this short section on Klimaseniorinnen is merely to highlight the ongoing
issue, I will leave these questions for the reader to contemplate.*

4.2 What can we learn from the Rights of Nature movement?

In this final section, I will briefly discuss the standing issue as advocated by the proponents of
Rights of Nature (RoN) movement. This discourse is not confined to this issue, although it
has received a great deal of attention. It is a shame that this is the case, since the concept of
RoN is difficult to define but contains many other ideas worth discussing further, such as af-
fording nature a stronger constitutional status, civil society supervision and enforcement
through guardians, strengthening the relationship between nature science and law, changing
the burden of proof in environmental proceedings and improving the competence of the
courts. I am more hesitant concerning RoN's ideas on standing.

The question of who should have the right to represent the environment in court lies at the
heart of the RoN discourse. This is because all statements about the environment having 'legal

37 Klimaseniorinnen, paras 536-537.

3 See Winter, G: Fundamental rights to climate protection in Europe. Coming publication in XX, OUP 2026.
¥ Klimaseniorinnen, para 655.

40 For an overview and summaries of climate cases in the European courts, see Joint Factsheet 15/11/2025 Cli-
mate Change -ECtHR and CJEU case-law.
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personhood' or 'standing in court' imply that someone, whether an individual, organisation or
institution, must represent the environmental interests. The answer to this question in the RoN
literature is invariably that all members of society should have this possibility. In other words,
actio popularis is a key component of the discourse. However, as noted, the Aarhus Conven-
tion and EU law on this matter rest on a different tradition. In short, standing for the public
concerned may be construed in different ways, provided it allows for wide access to justice.
While there may be restrictions for individuals belonging to this category, recognised ENGOs
should always have standing.

There are significant differences in the legal systems of EU Member States concerning stand-
ing in environmental cases. Different types of actio popularis exist, but they are not common.
The prevailing system restricts judicial review to members of the public who can demonstrate
that their interests or individual rights have been impacted. In addition, recognised ENGOs
have standing in environmental matters by definition. As previously mentioned, this develop-
ment has largely been driven by the CJEU, which has consistently emphasised the importance
of providing the public with extensive opportunities to participate in environmental matters,
primarily due to the necessity of effectively enforcing EU law within the Member States. In
this respect, the Aarhus Convention is used as a lever. The idea of actio popularis in environ-
mental cases has been debated but has never gained widespread acceptance in Europe.

At first glance, actio popularis appears to be a more generous model for defending environ-
mental interests or rights in court. However, the RoN discourse has a somewhat romantic atti-
tude towards the prospect of going to court and never discusses the pros and cons of this rule
on general standing for all members of the public, as opposed to the ENGO-oriented model of
Aarhus and EU law. Nevertheless, we can learn some lessons from our experiences of envi-
ronmental proceedings in different Member States over the last 20 years. These show that,
other than standing criteria, barriers to access to justice such as high costs and the need for le-
gal or technical assistance can be equally effective in shutting out the public. Litigation costs
are also one of the main reasons why the public in Europe rarely take direct legal action
against operators of environmentally hazardous activities. Instead, the normal route is to ap-
peal administrative acts or omissions in environmental matters.

Against this backdrop, considering the different traditions, the widespread resistance to the
general introduction of actio popularis in Europe and the lack clear indications as to why it
would be a better model, there is little reason to abandon the current ENGO-oriented solution
to access justice in EU law. In fact, at a time when political discourse is dominated by ideas
about accelerating ‘industrialisation’ (green and brown), reducing administrative burdens for
industry and eliminating ‘illegal gold-plating’, introducing actio popularis may be counter-
productive. It could provide those opposed to the Aarhus with opportunities to introduce more
formal court control of administrative decision-making, weaker possibilities to obtain injunc-
tions against allegedly illegal decisions, and other obstacles to access to justice, such as high
costs. Such a possibility is not worth the risk. That said, there are other interesting ideas on
standing within the RoN discourse, such as a more generous concept of standing for altruistic
associations. For example, groups of scientists could be allowed to appear in court in cases
covered by their expertise. The critique of the practice in many Member States of setting up
standing restrictions for ad hoc groups — that is, groups opposing a certain development, such
as a chemical plant in an area — is also well-founded. As most people will only have this kind
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of experience once in their lifetime and will usually only become involved in environmental
proceedings at a late stage due to their trust in the administration's ability to do the right thing,
there are strong arguments against this negative attitude towards ad hoc groups.

In my view, much of this reasoning is also applicable to the concept of a 'human right to a
healthy environment'. This concept is strongly supported in numerous UN declarations and
institutions, as well as by the Council of Europe. Since 2022, negotiations have been ongoing
to adopt a 'Protocol on the Right to a Healthy Environment', although an agreement has not
yet been reached among the signing parties.*' This concept gained traction following the
Klimaseniorinnen judgement. The question has been raised as to why this representative
standing in climate issues cannot also be used to protect biodiversity and other 'pure' environ-
mental or ecological interests. However, the ECtHR has emphasised that the Klimaseniorin-
nen ruling applies only to climate change or when there are ‘special considerations’ for grant-
ing ENGO standing.** this has had little discouraging effect. Within the RoN discourse, the
radical view is put forward that anyone should be able to take legal action to protect the envi-
ronment, regardless of what the law says and even if the connection between environmental
degradation and the individual is weak. However, less radical reforms are also debated, such
as the aforementioned amendment to the ECHR to enshrine the right to a healthy environ-
ment.* In my view, such a protocol would establish a legal basis, although many issues would
still need to be resolved. The two most obvious ones are; what kind of environmental degra-
dation would constitute a breach of such a human right, and who would represent those inter-
ests? This debate will continue in the years to come.

5. Concluding remarks

Since the EU became a signatory to the Aarhus Convention in 2005, its provisions have been
implemented through explicit legislation and a constructive approach by the CJEU. Since
2010, the Court's case-law on access to justice in environmental matters has grown considera-
bly. This jurisprudence commonly emphasises the role of ENGOs as watchdogs for the rule of
law and the three pillars of 'environmental democracy'; access to environmental information,
public participation in environmental decision-making, and access to justice in these matters.
All three pillars are currently under political pressure, not least through the latest legislation
within the framework of the Green Deal (REDIII, Critical Raw Materials Act and the Net-
Zero Industry Act). However, EU legislators are not openly opposed to these ideas; quite the
contrary. While declaring its loyalty to the Aarhus Convention, the Union is implementing a
package of measures to speed up and make more 'predictable' the decision-making processes
on environmental issues. Examples include the introduction of short deadlines for granting
permits for large-scale activities with significant and irreversible environmental impacts, lim-
iting public consultation opportunities, and providing greater scope for Member States to ex-
empt species and nature conservation measures. In addition, measures to restrict the court

41 See Report on the need for and feasibility of a further instrument or instruments on human rights and the envi-
ronment, prepared by a Drafting Group on Human Rights and the Environment (CDDH-ENV), 2024-11-29;
https://rm.coe.int/steering-committee-for-human-rights-cddh-cddh-study-on-the-need-for-an/1680b2b196

42 ECtHR 2025-04-30 Cannavacciuolo ao v. Italy (51567/14).

43 See Kobylarz, N: 4 world of difference: Overcoming normative limits of the ECHR framework through a le-
gally binding recognition of the human right to a healthy environment. Journal of Environmental Law, 2025 p.
23-43.
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control of administrative decision-making is discussed, both on EU level and in the Member
States. This is the new reality that we, as all people committed to the environment, must deal
with — and it will certainly be a challenge!
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